SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

989

KA 15-01394
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, NEMOYER, AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DONALD J. Al KEY, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA ( MARK C. DAVI SON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (MELANI E J. BAILEY
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered June 19, 2015. The judgnent convicted
def endant, upon a nonjury verdict, of crimnal contenpt in the first
degree, crimnal trespass in the third degree, endangering the welfare
of a child (two counts), harassnent in the second degree and crim na
contenpt in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of crimnal contenpt in the first degree (Pena
Law 8§ 215.51 [b] [v]), crimnal trespass in the third degree (8§ 140. 10
[a]), harassnment in the second degree (8 240.26 [1]), crimna
contenpt in the second degree (8 215.50 [3]), and two counts of
endangering the welfare of a child (8 260.10 [1]). View ng the
evidence in the light nost favorable to the prosecution, as we nust
(see People v Contes, 60 Ny2d 620, 621), we conclude that the evidence
is legally sufficient to support the conviction (see generally People
v Bl eakl ey, 69 NY2d 490, 495) and, view ng the evidence in |ight of
the elenments of the crines in this nonjury trial (see People v
Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the wei ght of the evidence (see generally Bl eakley, 69 NY2d at
495) .

Def endant contends that the conviction of crimnal contenpt in
the first degree is not supported by legally sufficient evidence and
the verdict with respect to that crinme is against the weight of the
evi dence because the People failed to establish that he had physica
contact with the victimand that he had the requisite intent to
harass, annoy, threaten or alarmthe victim (see Penal Law § 215.51
[b] [v]). W reject that contention. The evidence is legally
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sufficient wwth respect to physical contact inasnmuch as the victim
testified that defendant pushed her, causing her to fall down. Wth
respect to defendant’s intent, it is well established that “[i]ntent
may be inferred fromconduct as well as the surroundi ng circunstances”
(People v Steinberg, 79 Ny2d 673, 682), and here the evidence at trial
establ i shed that defendant repeatedly and conti nuously engaged in
obsessi ve and vi ol ent behavior when the victimattenpted to start a
new rel ati onship with another person. Thus, there is a “valid |line of
reasoni ng and perm ssible inferences which could | ead a rationa
person” to conclude that defendant intended to annoy or harass the

vi cti mwhen he entered her apartnment and pushed her in an attenpt to
find the victinms new boyfriend (Bl eakl ey, 69 NY2d at 495). Mbreover,
upon our review of the conflicting testinony and inferences to be
drawn fromthe evidence, we conclude that the verdict with respect to
that crine is not against the weight of the evidence (see generally
id.). For the same reasons, we reject defendant’s contention that the
conviction of harassment in the second degree is not supported by

| egal ly sufficient evidence and that the verdict is against the weight
of the evidence.

Wth respect to crimnal trespass in the third degree, defendant
contends that the conviction is not supported by legally sufficient
evi dence and the verdict is against the weight of the evidence because
the People failed to establish that he knowi ngly entered or renai ned
unlawfully on the premses. W reject that contention. Although the
evi dence established that defendant and the victimare the parents of
two children and defendant was initially invited to the victims
apartnent conplex to drop off the children, the evidence further
est abl i shed that the victimwarned defendant not to enter her
apartnment and that she raised her hand to prevent himfrom wal ki ng
past her and into the apartnment. Thus, we conclude that the evidence
is legally sufficient to establish that defendant knew that he was not
permtted to enter the building, and we al so conclude that the verdi ct
with respect to that crine is not against the weight of the evidence.

We further conclude that the evidence is legally sufficient to
support the conviction of crimnal contenpt in the second degree and
that the verdict with respect to that crine is not against the weight
of the evidence. The evidence established that defendant violated an
order of protection when he drove past the victims apartment conpl ex
whi | e maki ng an obscene gesture (see People v Roman, 13 AD3d 1115,
1115-1116, |v denied 4 NY3d 802).

Contrary to defendant’s contention, the evidence is legally
sufficient to support the conviction of two counts of endangering the
welfare of a child. The victimtestified at trial that defendant
pushed her while she was hol ding one child and was in proximty to the
other child. That evidence is legally sufficient to establish that
def endant know ngly acted in a manner that would likely be injurious
to the physical, nental or noral welfare of the two children (see
Peopl e v Johnson, 95 Ny2d 368, 371). Contrary to defendant’s further
contention, the verdict with respect to the counts of endangering the
welfare of a child is not against the weight of the evidence (see
general ly Bl eakl ey, 69 Ny2d at 495).
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W reject defendant’s contention that he was denied a fair tria
by prosecutorial msconduct. Specifically, we conclude that the
prosecutor’s comments with respect to defendant’s failure to present a
wi tness did not constitute an inperm ssible effort to shift the burden
of proof inasnmuch as defendant elected to present a defense (see
Peopl e v Tankl eff, 84 Ny2d 992, 994; People v R vera, 292 AD2d 549,
549, |v denied 98 Ny2d 654).

The sentence inposed is not unduly harsh or severe.

Entered: Septenber 29, 2017 Mark W Bennett
Clerk of the Court



