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IN THE MATTER OF SAMUEL LI CARI, DA NG BUSI NESS
AS LACARI (SIC) MOTOR CAR, INC., PETITI ONER

\% MEMORANDUM AND ORDER

NEW YORK STATE DEPARTMENT OF MOTOR VEH CLES,
RESPONDENT.

KURT D. SCHULTZ, SAUQUA T, FOR PETI Tl ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( OAEN DEMUTH OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Supreme Court, Herkinmer County [Erin P
Gll, J.], entered January 19, 2017) to review a determ nation of
respondent. The determ nation suspended the autonobil e deal ership
|icense of petitioner.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disn ssed.

Menmorandum  Petitioner, who operates a used car deal ership,
commenced this CPLR article 78 proceedi ng seeking to annul the
determi nation that he violated Vehicle and Traffic Law § 415 (9) (c).
Contrary to petitioner’s contention, the determ nation is supported by
substantial evidence (see generally 300 G amatan Ave. Assoc. v State
Div. of Human Rights, 45 Ny2d 176, 180-181). At the vehicle safety
heari ng before the Adm nistrative Law Judge (ALJ), a custoner of
petitioner testified that she paid a $200 deposit toward one of
petitioner’s vehicles, with conpletion of the sale pending a financing
arrangenent acceptable to her. The custoner further testified that
one of petitioner’s sal espeople had told her that she could obtain a
refund of her deposit if she decided not to buy a vehicle from
petitioner. Petitioner and his sales manager both adm tted, however,
that petitioner refused the custonmer’s request to refund the deposit
when she decided not to buy a vehicle frompetitioner. Petitioner
acknow edged that, at the tinme the custonmer sought the refund, there
had been no agreenment on certain terns of the sale, including
financing. W conclude that the finding of the ALJ that petitioner’s
conduct in denying the refund constituted a fraudul ent practice has a
rational basis and is supported by substantial evidence (see Matter of
DeMarco v New York State Dept. of Mdtor Vehs., 150 AD3d 1671, 1673;
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see also § 415 [9] [c]).

W reject petitioner’s challenge to the penalty inposed, i.e.,
suspensi on of his dealer registration for 30 days. G ven that
petitioner has a history of violations (see generally Mtter of Lynch
v New York State Dept. of Mtor Vehs. Appeals Bd., 125 AD3d 1326,
1326-1327), and that “[t]he public has a right to be protected agai nst
deceitful practices by an auto dealer” (Matter of Acer v State of N Y.
Dept. of Mdtor Vehs., 175 AD2d 618, 618), we conclude that the penalty
is not “so disproportionate to the offense, in the light of all the
ci rcunstances, as to be shocking to one’'s sense of fairness” (Matter
of Pell v Board of Educ. of Union Free Sch. Dist. No. 1 of Towns of
Scar sdal e & Manmaroneck, Westchester County, 34 Ny2d 222, 233 [internal
guotation marks omtted]; see Matter of Kelly v Safir, 96 Ny2d 32, 38,
rearg denied 96 Ny2d 854; Matter of T's Auto Care, Inc. v New York
State Dept. of Mdtor Vehs. Appeals Bd., 15 AD3d 881, 881-882).

Entered: Septenber 29, 2017 Mark W Bennett
Clerk of the Court



