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Appeal from a judgnment of the Jefferson County Court (Kim H
Martusewi cz, J.), rendered February 3, 2014. The judgnent convi cted
def endant, upon his plea of guilty, of burglary in the second degree,
attenpted burglary in the second degree and resisting arrest.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of burglary in the second degree (Penal Law
§ 140.25 [2]), attenpted burglary in the second degree (88 110. 00,
140.25 [2]), and resisting arrest (8 205.30). As the People correctly
concede, defendant’s witten waiver of the right to appeal is invalid
because the record establishes that County Court did not explain the
witten waiver to defendant or ascertain that he understood its
contents (see People v Bradshaw, 18 NY3d 257, 264-265; People v
Cal | ahan, 80 Ny2d 273, 283; People v Terry, 138 AD3d 1484, 1484, |v
deni ed 27 NY3d 1156). Indeed, “[a] witten wai ver does not, standing
al one, provide sufficient assurance that the defendant is know ngly,
intelligently and voluntarily giving up his [or her] right to appeal”
(Terry, 138 AD3d at 1484 [internal quotation marks omtted]).

Contrary to defendant’s contention, the court did not err in
denying that part of his omibus notion seeking to suppress the
identification testinony of two witnesses on the ground that the photo
array used in the pretrial identification procedures was unduly
suggestive. “The conposition and presentation of the photo array were
such that there was no reasonabl e possibility that the attention of
the witness[es] would be drawn to defendant as the suspect chosen by
the police” (People v Sylvester, 32 AD3d 1226, 1227, |v denied 7 NY3d
929; see generally People v Chipp, 75 Ny2d 327, 335-336, cert
denied 498 US 833). W reject defendant’s contention that the police
shoul d have shown the w tnesses a photo array w thout defendant’s
photograph in it, in addition to the photo array that contained his
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phot ogr aph.

Def endant contends that the court erred in denying that part of
hi s omi bus notion seeking to suppress evidence obtained after his
arrest because the police officer did not have probable cause to
bel i eve that defendant had comm tted a crine when he approached him
We reject that contention. The court properly determ ned that the
actions of the officer were justified at his initial encounter with
def endant and every subsequent stage thereafter (see generally People
v Bradley, 137 AD3d 1611, 1611, Iv denied 27 Ny3d 1128). The officer
vi ewed surveillance videos of a suspect in a burglary that had
occurred the day before, and later that day he saw def endant wal ki ng
along a street, wearing the sane clothing and carrying the sane
backpack as the man in the videos. The officer therefore had an
“ ‘objective credible reason’ ” to approach defendant and ask himhis
nane (People v Garcia, 20 Ny3d 317, 322; see People v Hollman, 79 Ny2d
181, 190). Wien defendant gave a false identification, the officer
had a founded suspicion that crimnal activity was afoot, thus
permtting himto ask defendant what he had in an orange bag from
Ki nney Drugs (see People v Battaglia, 86 Ny2d 755, 756; see generally
Hol | man, 79 Ny2d at 191-192). Defendant showed the officer the
contents of the bag, which the officer believed to be an item stol en
in the burglary. Defendant dropped the bag and stuck his hand in his
pocket, and refused to renove it when asked to do so by the officer.
When the officer tried to renove defendant’s hand from his pocket,
def endant struck the officer and then fled. Defendant’s actions in
striking the officer gave the officer probable cause to arrest
def endant and search himincident to the arrest (see generally People
v De Bour, 40 Ny2d 210, 223). 1In addition, the itens recovered from
t he di scarded backpack and the Kinney Drugs bag were | awfully obtai ned
by the police inasnuch as defendant abandoned them (see People v
Ram rez-Portoreal, 88 Ny2d 99, 108).

Def endant’ s contention that he was coerced into pleading guilty
is without nmerit. In his notion to withdraw the plea, defendant
stated that he was under the inpression that, if he was convicted of
the of fenses, he was facing a mandatory m ni nrum sentence of 16 years
to life. The preplea proceedi ngs, however, showed that defendant was
advi sed that he would receive that m ni mum sentence only if he was
convicted of the offenses and found to be a persistent violent felony
of fender. Defendant’s renaining challenge to the voluntariness of the
plea is not preserved for our review because it was not raised in his
notion to withdraw the guilty plea (see People v Zuliani, 68 AD3d
1731, 1732, |v denied 14 NY3d 894), and this case does not fall within
the rare exception to the preservation requirenent set forth in People
v Lopez (71 NY2d 662, 666). Finally, the sentence is not unduly harsh
or severe.
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