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PRESENT: CARNI, J.P., LINDLEY, DEJOSEPH, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EMVANUEL A. FREDERI CK, DEFENDANT- APPELLANT.

JARROD W SM TH, ESQ, P.L.L.C, JORDAN (JARROD W SM TH OF COUNSEL),
FOR DEFENDANT- APPELLANT.

EMVANUEL A. FREDERI CK, DEFENDANT- APPELLANT PRO SE

GREGORY S. QAKES, DI STRICT ATTORNEY, OSWEGO (AMY L. HALLENBECK OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oswego County Court (Donald E
Todd, J.), rendered July 28, 2015. The judgnment convicted defendant,
upon a jury verdict, of crimnal possession of a controlled substance
in the third degree (three counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by reducing the sentence inposed to three concurrent,
determ nate ternms of incarceration of four years, with three years of
postrel ease supervision, and as nodified the judgnment is affirned.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of three counts of crimnal possession of a
control |l ed substance in the third degree (Penal Law 8§ 220.16 [1],
[12]). Defendant was sentenced as a second felony drug offender to
three concurrent, deternminate ternms of incarceration of nine years,
with three years of postrel ease supervision

Def endant contends that his notion to suppress shoul d have been
grant ed because the search warrant issued on July 15 did not describe
with sufficient particularity the | ocation where the drugs at issue
wer e subsequently discovered, i.e., a shed on a | ot neighboring
defendant’s property. W reject that contention and concl ude that the
description in the search warrant was sufficient to authorize the
executing officers to search the nei ghboring shed (see generally
Peopl e v Cook, 108 AD3d 1107, 1108, Iv denied 21 NY3d 1073).

W reject defendant’s further contention that he was unduly
prejudi ced by County Court’s Mdlineux ruling. Here, the evidence of
defendant’s prior conviction of attenpted crim nal possession of a
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control |l ed substance in the third degree (Penal Law 88 110.00, 220.16
[12]) was properly admtted in evidence to denonstrate defendant’s
identity and know ng possession inasnuch as defendant commtted the
prior crine “by using a distinctive and uni que nodus operandi, which
was sufficiently simlar to the manner in which the crines herein were
commtted to be probative of defendant’s identity as the perpetrator”
(People v Curry, 82 AD3d 1650, 1650, |v denied 17 NY3d 805; see
general ly People v Ml ineux, 168 NY 264, 293-294). The probative

val ue of the evidence al so outweighed its prejudicial effect (see
People v Wenette, 285 AD2d 729, 731, |v denied 97 Ny2d 689), and “the
court’s limting instruction mnimzed any prejudice to defendant”
(Peopl e v Washi ngton, 122 AD3d 1406, 1408, |v denied 25 NY3d 1173).
We agree with defendant that the court erred in admtting the
conviction in evidence to establish his intent to commt the crines
charged herein, but we conclude that the error is harnl ess (see
generally People v Crimmi ns, 36 NY2d 230, 241-242).

Contrary to defendant’s contention, view ng the evidence in |ight
of the elenents of the crines as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the wei ght of the evidence (see generally People v Bl eakl ey,
69 Ny2d 490, 495). W agree wth defendant, however, that the
sentence is unduly harsh and severe under the circunstances of this
case, and we therefore nodify the judgnent as a matter of discretion
in the interest of justice by reducing the sentence to three
concurrent, determnate terns of incarceration of four years, with
three years of postrel ease supervision (see generally CPL 470.15 [ 6]
[b]). We have considered defendant’s contentions in his pro se
suppl enental brief and concl ude that none warrants reversal or further
nodi fication of the judgnent.

Entered: July 27, 2017 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Niagara County Court (Sara S.
Farkas, J.), rendered March 26, 2014. The judgnment convicted
def endant, upon a jury verdict, of manslaughter in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
reversed on the facts, the indictnent is dismssed, and the matter is
remtted to Niagara County Court for proceedi ngs pursuant to CPL
470. 45.

Menmor andum  Def endant appeal s from a judgnent convicting her
upon a jury verdict of manslaughter in the first degree (Penal Law
§ 125.20 [1]) based on an incident in which she stabbed her boyfriend
(decedent) with a kitchen knife, causing his death. Defendant’s
contention in her pro se supplenental brief that the evidence is
legally insufficient to support her conviction is not preserved for
our review (see People v Gray, 86 Ny2d 10, 19), and we decline to
exercise our power to review that contention as a matter of discretion
in the interest of justice (see CPL 470.15 [6] [a]). W agree with
defendant’s further contention in both her main and pro se
suppl emental briefs, however, that the verdict is against the weight
of the evidence insofar as the jury rejected her justification defense
(see People v Morgan, 99 AD3d 622, 622-623), and we therefore reverse
t he judgnent and dismss the indictnent (see CPL 470.20 [5]).

The evidence at trial established that defendant |eft her hone in
t he norning and spent several hours at a friend s house on the date of
the incident, and the two of themthen went to defendant’s apartnent
late in the afternoon. Upon arriving there, they observed decedent
drinking with his friends. After participating in drinking ganes at
t he apartnment, decedent, defendant, and defendant’s friend went to a
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bar where they continued drinking. Defendant and decedent returned to
defendant’s apartnent at about 10:15 p.m Shortly thereafter, they
becane engaged in a | oud argunent, and decedent called 911,
purportedly to report that defendant, who was on probation, was

dri nking. Upon answering the call, the 911 operator could hear a nale
voi ce and a femal e voice, and decedent eventually spoke to the
operator but then hung up the phone. The operator called back, and
she and another 911 operator tried to speak to decedent and defendant,
but decedent was reluctant to allow themto speak to defendant.
Decedent hung up on the operators twi ce nore, and he warned the second
operator that “there would be trouble” if she sent the police. That
operat or, nonethel ess, sent the police to the apartnent. Wen
respondi ng officers arrived at the apartnent, they heard scream ng and
observed a nmale and a female struggling with each other in a bathroom
and decedent “cane out of the bathroom and |unged at” one of the

of ficers. Upon subduing decedent, the officers observed that he was
bl eedi ng heavily and there was a knife on the bathroomfl oor.

Decedent died froma single stab wound to the chest, and he had a

bl ood al cohol content of .285%at the tine of his death.

Def endant told one of the responding officers that decedent was
“coming after [her],” that she “thought he was going to kill [her],”
and that she “did not know what else to do.” Upon being interviewed
at the police station, defendant stated that decedent had chased her
around the apartnent during their argunent, resulting in itens being
knocked over, that he had forced open the bedroom and bat hroom doors,
and that she had retrieved the knife fromthe kitchen and told himto
get away from her, but he would not |isten. Defendant further stated
that she had cl osed herself in the bathroom again, but decedent forced
open the door, shut it behind him dared her to stab him and pull ed
her head backward by her hair. She stated that she had nmade one | ast
effort to get out of the bathroom but decedent grabbed her by the
hair again and she “just stuck hinf with the knife. Defendant’s
account was corroborated by police testinony that the bedroom and
bat hr oom doors were damaged in the incident and pieces of their |ocks
were found on the floor, by nedical testinony that decedent had
brui sing on his shoul der consistent w th breaki ng down doors, and by
bl ood evidence tending to confirmthat decedent was inside the
bat hroomin front of its door when he was stabbed.

“When a defense of justification is raised, ‘the People nust
prove beyond a reasonabl e doubt that [the] defendant’s conduct was not
justified” ” (People v Umali, 10 NY3d 417, 425, rearg denied 11 NY3d
744, cert denied 556 US 1110; see Penal Law 88 25.00 [1]; 35.00). In
this case, the People were required to prove either that defendant
| acked a subjective belief that her use of deadly physical force was
necessary to protect herself against decedent’s use or imm nent use of
deadly physical force, or that “a reasonabl e person in the sane
situation woul d not have perceived that deadly force was necessary”
(Umali, 10 NY3d at 425; see 8§ 35.15 [1], [2] [a]; People v Wal ker, 26
NY3d 170, 175). Although the jury found that the People net that
burden, we concl ude, upon our independent assessnment of the proof (see
Peopl e v Del anota, 18 NY3d 107, 116-117; People v Danielson, 9 Ny3d
342, 348-349), that the jury “failed to give the evidence the weight
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it should be accorded” (People v Bl eakley, 69 Ny2d 490, 495).

Def endant’ s statenents at the scene and in her police interview
evinced a belief that deadly force was necessary to protect her from
decedent, and we conclude that the People did not denonstrate beyond a
reasonabl e doubt that her belief was objectively unreasonabl e.

| nstead, the credible evidence established that decedent was in a
drunken rage during a heated argunment with defendant, that he had
threatened “trouble” if the police cane, that he had repeatedly forced
open doors in the course of pursuing defendant through the apartnent,
that he was not deterred even when she arned herself with a knife,

that he had cornered her in the bathroom and pulled her hair, and that
he had grabbed her by the hair to prevent her fromleaving the

bat hroom j ust before she stabbed him Under those circunstances, we
conclude that the People failed to neet their burden of establishing

t hat defendant | acked a reasonable belief that decedent was about to
use deadly physical force against her, even though decedent was not
armed (see Morgan, 99 AD3d at 622-623; People v Svitzer, 51 AD2d 935,
935; see also Matter of Y.K , 87 Ny2d 430, 434). |In other words, this
is not a case in which the force enployed by defendant “ ‘exceeded

t hat which was necessary to defend [herself]’ ” (People v Tubbs, 134
AD3d 1464, 1465, |v denied 27 NY3d 1156).

In Iight of our determ nation, there is no need to address
defendant’s remmi ning contentions in her main and pro se suppl enent al
briefs.

Al'l concur except DeJOseEPH and Scupber, JJ., who dissent and vote
to affirmin the foll owi ng nmenorandum We respectfully dissent
because we disagree with the majority’s conclusion that the verdict is
contrary to the weight to the evidence. The crucial area of our
di sagreenent is on the issue whether defendant reasonably believed
t hat she was confronted by the use or inmm nent use of deadly physica

force. It is well settled that “[a] defendant is justified in using
deadl y physical force when he or she reasonably believes, as pertinent
here, ‘that such force is necessary . . . to protect against the use

or imm nent use of deadly physical force’ ” (People v Every, 146 AD3d
1157, 1161). “[I]t was [undoubtedly] the People’s burden to disprove
[the justification defense] by denonstrat[ing] beyond a reasonable
doubt that defendant did not believe deadly force was necessary or
that a reasonabl e person in the sane situation would not have

percei ved that deadly force was necessary” (id. [internal quotation
marks omtted]). Here, as in Every, it is undisputed that “the victim
was unarnmed and that defendant was the first to escal ate the
confrontation by using a deadly weapon,” i.e., a knife (id. at 1162).
“The use of a ‘“knife to inflict injury upon one’'s victimconstitutes
the use of deadly physical force’ ” (People v Haynes, 133 AD3d 1238,
1239, |Iv denied 27 Ny3d 998). Thus, in our view, the jury could have
reasonably concluded that “ ‘the predicate for the use of deadly
force[, that is,] the reasonable belief that one is under deadly
attack[, was] lacking” ” (Every, 146 AD3d at 1162; see People v ol ey,
113 AD3d 1083, 1083-1084). Wiile the trial record supports the
majority’ s observations that the victimwas pulling defendant’s hair,
forcing hinself into the bathroom and/or bedroom and preventing her
fromleaving, we conclude that those actions do not anount to deadly
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physical force to justify defendant’s actions (see Goley, 113 AD3d at
1083-1084). Sinply stated, in our view, defendant resorted to nore
force than was necessary (see People v Madore, 145 AD3d 1440, 1441, |v
deni ed 29 NY3d 1034; People v Jones, 151 AD2d 997, 997, |v denied 74
NYy2d 812). 1In view of the foregoing, we conclude that “the evi dence
at trial established that the victinf was] not using or attenpting to
use deadly physical force against defendant at the tine” of the
altercation (Haynes, 133 AD3d at 1239), and the People therefore
effectively “disproved the justification defense beyond a reasonabl e
doubt” (People v Johnson, 103 AD3d 1226, 1227, |v denied 21 NY3d 944).
| nasmuch as we conclude that the remaining contentions raised in
defendant’s main and pro se supplenental briefs do not require
reversal or nodification of the judgnent, we would affirm

Entered: July 27, 2017 Frances E. Cafarel
Clerk of the Court
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