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Appeal froma judgnent of the Ontario County Court (Craig J.
Doran, J.), rendered May 12, 2014. The judgnent convicted defendant,
upon his plea of guilty, of crimnal sale of a controlled substance in
the third degree (three counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnment is affirned, and the matter is remtted to
Ontario County Court for further proceedings in accordance with the
foll owi ng nenorandum  Def endant appeals from a judgnent convicting
hi m upon his plea of guilty of three counts of crimnal sale of a
control |l ed substance (CSCS) in the third degree (Penal Law 8§ 220. 39
[1]). County Court sentenced defendant to concurrent, determ nate
terms of five years of incarceration with three years of postrel ease
supervi sion, and defendant contends that the sentence is unduly harsh
and severe. W conclude that the sentence is illegal and that
def endant therefore nust be resentenced.

We address the illegality of “the sentence . . . despite
defendant’s failure to raise the issue in the trial court or on
appeal ” (People v Adans, 45 AD3d 1346, 1346). The presentence report
avai l able to the court and uncontested by the parties at sentencing
i ndi cates that defendant had been convicted of a prior felony for
whi ch he may have been sentenced within the 10-year period preceding
commi ssion of the first count of CSCS in the third degree, as tolled
by Penal Law 8§ 70.06 (1) (b) (v) and excluding fromthat statutory
period the tinme during which defendant was incarcerated on the prior
felony (see 8 70.06 [1] [b] [iv]; People v Ellis, 60 AD3d 1197, 1198).
Where, as here, “information available to the court or to the [P]eople
prior to sentencing for a felony indicate[d] that . . . defendant nay
have previously been subjected to a predicate felony conviction” (CPL
400.21 [2]), “the People were required to file a second fel ony
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of fender statenent in accordance with CPL 400.21 and, if appropriate,
the court was then required to sentence defendant as a second fel ony
of fender” (People v Giiffin, 72 AD3d 1496, 1497; see People v

Scar brough, 66 Ny2d 673, 674, revg on dissenting nem of Booner, J.,
105 AD2d 1107, 1107-1109). The People nevertheless failed to file a
second felony of fender statenment herein, and the court illegally

sent enced defendant, a known predicate felon, as a first felony drug
of fender (see People v Hal sey, 108 AD3d 1123, 1124). Moreover, as the
Peopl e correctly concede, if defendant was properly sentenced as a
first felony drug offender, the inposition of three years of

postrel ease supervision is illegal because the applicable period for
such an of fender upon conviction of a class B felony is “not |ess than
one year and no nore than two years” (8 70.45 [2] [Db]; see § 70.70 [2]
[a] [1]). [Inasnmuch as we cannot allow an illegal sentence to stand,
we nodi fy the judgnent by vacating the sentence inposed, and we remt
the matter to County Court for the filing of a predicate felony

of fender statenent and resentencing in accordance with the law. In
light of our determ nation, we do not address defendant’s challenge to
the severity of the sentence.

Entered: July 7, 2017 Frances E. Cafarel
Clerk of the Court



