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IN THE MATTER OF THE ARBI TRATI ON BETWEEN CI TY
OF WATERTOWN, PETI TI ONER- APPELLANT- RESPONDENT,

AND MEMORANDUM AND ORDER

VWATERTOMWN PROFESSI ONAL FI REFI GHTERS' ASSOCI ATI ON
LOCAL 191, RESPONDENT- RESPONDENT- APPELLANT.

BOND, SCHCENECK & KING PLLC, GARDEN CITY (TERRY O NEIL OF COUNSEL),
FOR PETI TI ONER- APPELLANT- RESPONDENT.

BLI TMAN & KING LLP, SYRACUSE (NATHANIEL G LAMBRI GHT OF COUNSEL), FOR
RESPONDENT- RESPONDENT- APPELLANT.

Appeal and cross appeal froman order of the Suprene Court,
Jefferson County (Janmes P. Mcd usky, J.), entered Septenber 12, 2016.
The order granted in part and denied in part the petition to stay
arbitration

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denying the petition inits
entirety, and as nodified the order is affirmed w thout costs.

Menorandum  Petitioner, Gty of Watertown (City), comrenced this
proceedi ng pursuant to CPLR article 75, seeking a permanent stay of
arbitration of a grievance filed by respondent. In its grievance and
demand for arbitration, respondent alleged that the Gty viol ated,
anmong other things, the parties’ collective bargaining agreenent (CBA)
by failing to maintain the requisite staffing | evels of captains
within the Gty's Fire Departnment and by requiring other nenbers of
the Fire Departnent to performout-of-title work. Suprene Court
denied the petition with respect to that part of the grievance
alleging a failure to maintain mninmumstaffing |evels, but granted
the petition with respect to that part of the grievance alleging out-
of-title work. The City appeals, and respondent cross-appeals.

“I't is well settled that, in deciding an application to stay or
conpel arbitration under CPLR 7503, we do not deternmine the nerits of
the grievance and i nstead determ ne only whether the subject matter of
the grievance is arbitrable” (Matter of City of Syracuse [Syracuse
Pol i ce Benevol ent Assn., Inc.], 119 AD3d 1396, 1397; see CPLR 7501;
Matter of Board of Educ. of Watertown City Sch. Dist. [Watertown Educ.
Assn.], 93 Ny2d 132, 142-143). *“Proceeding with a two-part test, we
first ask whether the parties may arbitrate the dispute by inquiring
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if ‘“there is any statutory, constitutional or public policy
prohi bition against arbitration of the grievance’ . . . If no
prohi bition exists, we then ask whether the parties in fact agreed to
arbitrate the particular dispute by examning their [CBA]. |If there

is a prohibition, our inquiry ends and an arbitrator cannot act”
(Matter of County of Chautauqua v Gvil Serv. Enpls. Assn., Loca
1000, AFSCME, AFL-CI O County of Chautauqua Unit 6300, Chautauqua
County Local 807, 8 NY3d 513, 519; see Syracuse Police Benevol ent
Assn., Inc., 119 AD3d at 1397; Matter of Mariano v Town of Orchard
Park, 92 AD3d 1232, 1233).

W reject the Gty s contention on appeal that arbitration of
respondent’s grievance with respect to the Gty s failure to maintain
m nimum staffing levels is prohibited by law. Under the first prong
of the arbitrability test, “the subject matter of the dispute controls
the anal ysis” (Matter of City of New York v Uniforned Fire Oficers
Assn., Local 854, |AFF, AFL-CIO 95 Ny2d 273, 280). Contrary to the
City’'s contention, a pending adm nistrative proceedi ng concerning
respondent’s all eged inproper practices does not preclude arbitration
i nasmuch as there is no indication that the “particul ar subject natter
of the dispute” is not “authorized,” i.e., not “ ‘lawfully fit for
arbitration” ” (id.).

W reject the Gty s further contention that the parties did not
agree to arbitrate the grievance. “ ‘Qur review of that question is
limted to the | anguage of the grievance and the denand for
arbitration, as well as to the reasonable inferences that nay be drawn
therefrom " (Matter of WIlson Cent. Sch. Dist. [WIson Teachers’
Assn.], 140 AD3d 1789, 1790; see Matter of N agara Frontier Transp.
Auth. v Niagara Frontier Transp. Auth. Superior Oficers Assn., 71
AD3d 1389, 1390, |v denied 14 NY3d 712). “Wuere, as here, the [ CBA]
contains a broad arbitration clause, our determ nation of
arbitrability is limted to ‘whether there is a reasonabl e
rel ati onship between the subject natter of the dispute and the genera
subject matter of the CBA" ” (Matter of Haessig [Oswego City Sch.
Dist.], 90 AD3d 1657, 1657, quoting Board of Educ. of Watertown City
Sch. Dist., 93 NY2d at 143; see Syracuse Police Benevol ent Assn., Inc,
119 AD3d at 1397; Matter of Kennore-Town of Tonawanda Uni on Free Sch.
Dist. [Ken-Ton Sch. Enpls. Assn.], 110 AD3d 1494, 1495). “If such a
‘reasonabl e relationship’ exists, it is the role of the arbitrator
and not the court, to ‘nake a nore exacting interpretation of the
preci se scope of the substantive provisions of the CBA and whet her
the subject matter of the dispute fits within them ” (Syracuse Police
Benevol ent Assn., Inc, 119 AD3d at 1397, quoting Board of Educ. of
Watertown City Sch. Dist., 93 Ny2d at 143; see Matter of Ontario
County [Ontario County Sheriff’s Unit 7850-01, CSEA, Local 1000,
AFSCME, AFL-CIQ, 106 AD3d 1463, 1464-1465).

In its grievance and demand for arbitration, respondent all eged,
in relevant part, that the Cty denoted ei ght captains and thus
violated the CBA by failing to maintain the requisite staffing | evels,
and by concomtantly forcing other menbers of the Fire Departnent to
performout-of-title work, i.e., captain’s work, w thout the
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appropriate conpensation. Respondent’s grievance specifically
references articles 4 and 5 of the parties’ CBA, which include

provi sions governing both mninmumstaffing | evels and conpensation for
out-of-title work. W therefore conclude with respect to the appea
and cross appeal that the dispute is reasonably related to the genera
subj ect matter of the CBA (see Matter of City of Lockport [Lockport
Prof essional Firefighters Assn., Inc.], 141 AD3d 1085, 1088; N agara
Frontier Transp. Auth., 71 AD3d at 1391).

Contrary to the City’'s contention, we conclude that the issue
whet her the CBA's mininmum staffing provision requires a specific
nunber of captains in each conpany involves an interpretation of that
provision and the nerits of respondent’s grievance. It is therefore a
guestion to be resolved by the arbitrator, who is tasked with naking
“a nore exacting interpretation of the precise scope of the
substanti ve provisions of the CBA, and whether the subject matter of
the dispute fits within thenf (Board of Educ. of Watertown City Sch
Dist., 93 Ny2d at 143; see Lockport Professional Firefighters Assn.,
Inc., 141 AD3d at 1088).

W reject the City' s further contention that strict conpliance
with the step-by-step grievance procedure set forth in the CBAis a
condition precedent to arbitration (see Kennore-Town of Tonawanda
Union Free Sch. Dist., 110 AD3d at 1496). “Questions concerning
conpliance with a contractual step-by-step grievance process have been
recogni zed as matters of procedural arbitrability to be resol ved by
the arbitrators, particularly in the absence of a very narrow
arbitration clause or a provision expressly making conpliance with the
time limtations a condition precedent to arbitration” (Matter of
Enlarged City Sch. Dist. of Troy [Troy Teachers Assn.], 69 Ny2d 905,
907). Therefore, the question whether respondent conplied with the
requi renents of the CBA s grievance procedure—n particul ar, whether
respondent conplied with the requirenent that it submt a witten
statenent “setting forth the specific nature of the grievance and the
facts relating thereto”—+s an issue of “procedural arbitrability” for
the arbitrator to resolve (Kennore-Town of Tonawanda Uni on Free Sch.
Dist., 110 AD3d at 1496; see Enlarged Gty Sch. Dist. of Troy, 69 Ny2ad
at 907). W have considered the City' s remaining contentions and
conclude that they are without nerit.

We agree with respondent on its cross appeal, however, that the
court erred in granting the petition with respect to that part of the
grievance alleging out-of-title work, and we therefore nodify the
order accordingly. W reject the Gty s contention that arbitration
shoul d be stayed with respect to the issue of out-of-title work
because conpensation for such work falls within the nmeaning of
“salary,” which is expressly excluded fromthe CBA s definition of
“grievance.” Because there is a reasonable relationship between the
di spute over out-of-title work and the subject nmatter of the CBA we
conclude that “it is for the arbitrator to determ ne whether the
[ conpensation for out-of-title work] falls within the scope of the
arbitration provisions of the [CBA]” (WIlson Cent. Sch. Dist., 140
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AD3d at 1790 [internal quotation marks omtted]).

Entered: July 7, 2017 Frances E. Cafarell
Clerk of the Court



