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Appeal from an order of the Wayne County Court (Daniel G
Barrett, J.), entered Septenber 9, 2015. The order, insofar as
appeal ed from granted that part of the ommi bus notion of defendant
seeking to suppress physical evidence obtained upon a warrantl ess
sear ch.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani mously reversed on the [aw, the People s request for an
adjournment is granted, the first ordering paragraph is vacated, and
the matter is remtted to Wayne County Court for further proceedi ngs
in accordance with the foll ow ng nmenorandum The Peopl e appeal from
an order that, inter alia, granted that part of defendant’s omi bus
notion seeking to suppress physical evidence obtained upon a
warrantl ess search. The two sheriff’s deputies who conducted that
search found various pieces of heavy equipnent that allegedly had been
stolen fromthe conplainant’s property within the prior year. As a
result, defendant was charged by indictnent with one count of crimna
possessi on of stolen property in the third degree (Penal Law
§ 165.50). Thereafter, the People provided defendant with a statenent
fromhis girlfriend indicating that she gave the deputies consent to
search the property where the equi pnent was found. Defendant nade an
omi bus notion seeking, inter alia, suppression of all physica
evi dence on the ground that the deputies |acked consent to conduct the
warrantl ess search or, in the alternative, a Mapp heari ng.

County Court held a Mapp hearing on August 5, 2015, but the two
deputi es who conducted the warrantl|l ess search were not present, and
they coul d not be reached by tel ephone. The People represented to the
court that the deputies were under subpoena and requested a brief
adj ournnment. The court noted down the nanes of the deputies and
reserved decision. The next day, the People sent the court a letter
expl ai ning that one of the deputies had been in a neeting, the other
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was hone sick, and that both would be available to testify on an

adj ourned date. The court concluded, however, that there was “no
reason” for the deputies’ nonappearance and that the People had a
“full and fair opportunity to present their case.” I|nasnuch as the
People failed to neet their burden on the issue of consent, the court
granted that part of defendant’s ommi bus notion seeking to suppress

t he physical evidence at issue.

We agree with the People that the court erred in refusing to
grant their request for an adjournnent. It is well settled that “the
decision to grant an adjournnent is a matter of discretion for the
hearing court” (People v Lashway, 25 NY3d 478, 484; see People v
Li ndsey, 129 AD3d 1482, 1483, |v denied 27 NY3d 1001). There are,
however, well settled considerations to help guide a court in the
exercise of its discretion. As relevant herein, for instance, “when
[a] witness is identified to the court, and is to be found within the
jurisdiction, a request for a short adjournnment after a show ng of
sone diligence and good faith should not be denied nerely because of
possi bl e i nconveni ence to the court or others” (People v Foy, 32 Ny2d
473, 478; see People v Venable, 154 AD2d 722, 723). Additional
rel evant considerations in determ ning whether to grant a request for
an adj ournnent include whether it was the noving party's first
request, whether the subject witness or witnesses would offer materia
testinmony favorable to that party, and the degree of prejudice to the
nonnovant (see Venable, 154 AD2d at 723; see also People v Hartman, 64
AD3d 1002, 1003-1004, |v denied 13 NY3d 860). Here, the deputies who
conducted the warrantl ess search were under subpoena and were
identified to the court. Contrary to defendant’s contention, the
court was entitled to rely on the prosecutor’s representation in open
court concerning the issuance of subpoenas inasnuch as a prosecutor is
an officer of the court wwth an “ ‘unqualified duty of scrupul ous
candor’ " (People v Haneed, 88 Ny2d 232, 238, cert denied 519 US
1065). Moreover, the request was the People’s first request for an
adj ournnment, the testinony of the witnesses would be naterial and
favorable to the People, and there was m ni mal prejudice to defendant,
who had been released fromcustody on his own recogni zance. In
contrast, the People suffered severe prejudi ce because the refusal to
grant an adjournnent resulted in the suppression of all physica
evi dence.

We therefore reverse the order insofar as appealed from grant
t he Peopl e’ s request for an adjournnent, vacate the first ordering
par agraph, and remt the matter to County Court for a new Mapp
heari ng.
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