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\% MVEMORANDUM AND ORDER

VIRG L R BROAN, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU COF BUFFALO, | NC., BUFFALO (Tl MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRICT ATTORNEY, BUFFALO (NI CHOLAS T. TEXI DO OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Kenneth F. Case,
J.), rendered April 14, 2014. The judgnent convicted defendant, upon
a jury verdict, of predatory sexual assault against a child.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the | aw by vacating the sentence, and as
nodi fied the judgnent is affirmed, and the matter is remtted to Erie
County Court for further proceedings in accordance with the foll ow ng
menor andum  On appeal from a judgnent convicting himupon a jury
verdi ct of predatory sexual assault against a child (Penal Law
§ 130.96), defendant contends that he did not validly waive the right
to be present at trial. W reject that contention. It is well
settled that “the right to be present is clearly waivabl e under both
the Federal and State Constitutions” (People v Epps, 37 Ny2d 343, 349,
cert denied 423 US 999; see generally People v Rossborough, 27 NY3d
485, 488-489), and that, “for the waiver to be effective, the record
must reveal that the defendant was aware that he had the right to be
present and that the trial would proceed in his absence” (People v
McGee, 161 AD2d 1195, 1195, Iv dism ssed 76 NY2d 861; see People v
Par ker, 57 Ny2d 136, 141; People v Tucker, 261 AD2d 877, 877-878, |v
deni ed 94 Ny2d 830). Here, the record establishes that defendant
signed witten Parker warnings, and he was inforned at the tinme that
he signed themthat they enconpassed the situation that |ater occurred
during trial, when he declined to | eave his jail cell and cone to
court. In addition, after defendant initially refused to cone to
court fromthe jail on the first day of trial, County Court directed
that he be brought to the courtroomby force if necessary and, after
defendant arrived in the courtroom the court explained to him at
length his right to be present at trial. Contrary to defendant’s
contention, the court advised defendant that he had a right to be
present for trial and that it was in his interests to do so, but
def endant eventually stated that “I’mnot going to attend this trial.
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To ne it's illegal.”

W reject defendant’s contention that the court should have
directed that he be brought to court daily to ascertain whether he had
changed his m nd. The court properly determ ned that defendant “had
wai ved his right to be present at various stages of his trial by
refusing to be produced in the courtroom. . . Defendant was not
entitled to set conditions under which he would agree to conme out of
the holding cell” (People v Romance, 35 AD3d 201, 202, |v denied 8
NY3d 926). Defendant’s further contention that CPL 340.50 (2)
mandat es that he sign a waiver of the right to be present at trial is
wi thout nmerit. That statute is part of Title K of the Crimnal
Procedure Law, which applies to prosecutions in |ocal court.

Def endant, however, was prosecuted in a superior court. Title J,

whi ch governs prosecutions of indictnments in superior courts, has no
such requirenent (see CPL 260.20), and it is well settled that an ora
wai ver of the right to be present is sufficient (see e.g. People v
Chandl er, 224 AD2d 992, 993, |v denied 88 Ny2d 845). W have

consi dered defendant’s remai ni ng contentions concerning his waiver of
the right to be present at trial and we conclude that they are w thout
merit.

W reject defendant’s contentions that the conviction is not
supported by legally sufficient evidence and that the verdict is
contrary to the weight of the evidence. The evidence, viewed in the
I ight nost favorable to the People (see People v Contes, 60 NY2d 620,
621), is legally sufficient to support the conviction (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495) and, viewi ng the evidence in
light of the elenents of the crime as charged to the jury (see People
v Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the weight of the evidence (see generally Bleakley, 69 NY2d at
495) .

Def endant further contends that the court erred in denying his
Payton notion, in which he sought to suppress statenents that he nade
when he was taken into custody and the results of DNA tests that were
performed upon evidence seized fromhimwhile he was in custody. Wth
respect to defendant’s challenge to the statenents that he made when
taken into custody, the only statenent from defendant that was
introduced at trial was defendant’s date of birth. The People,
however, also introduced the testinony of defendant’s ol der sister
regarding his date of birth, along with defendant’s birth certificate.
Thus, any error in admtting defendant’s statenent is harm ess because
it “[was] largely duplicative of the properly admtted” evidence
(Peopl e v Borukhova, 89 AD3d 194, 216, |v denied 18 NY3d 881,
reconsi deration denied 18 NY3d 955; see People v Smth, 42 AD3d 553,
553, |v denied 9 NY3d 1039; People v Hi ggins, 299 AD2d 841, 842, |v
deni ed 99 Ny2d 615), the remaining, properly admtted evi dence of
guilt is overwhel mng, and there is no reasonable possibility that the
jury woul d have acquitted himif the statenent was suppressed (see
generally People v Crimm ns, 36 Ny2d 230, 237).

Wth respect to the DNA evi dence, defendant’s DNA was devel oped
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froma sanple taken upon court order issued approxi mately ei ght nonths
after defendant was arrested. On appeal, defendant has failed to
establish, or indeed present any argunent, that such sanple was an
unatt enuat ed byproduct of the allegedly unlawful arrest. Thus,
because the DNA evi dence was sei zed pursuant to an intervening court
order based on an unchal |l enged findi ng of probable cause, “the
connection between [any allegedly] |aw ess conduct of the police and
t he di scovery of the chall enged evidence has ‘becone so attenuated as
to dissipate the taint” ” (Wng Sun v United States, 371 US 471, 487;
see generally Johnson v Louisiana, 406 US 356, 365; People v Allah,
140 AD2d 613, 613, |v denied 72 NY2d 915, cert denied 490 US 1026).

| nasnmuch as no ot her evidence that was the subject of the
suppression hearing was introduced at trial, we reject defendant’s
contention that he was deprived of effective assistance of counse
based on his attorney’ s performance at that hearing. In our view,
“counsel made every effort to suppress the . . . evidence and,
i nasmuch as it eventuated that such evidence was not introduced at
trial, [there is] no basis for faulting counsel’s perfornmance” (People
v Jackson, 140 AD3d 1771, 1772, |v denied 28 NY3d 931; see generally
People v Lott, 55 AD3d 1274, 1275, |v denied 11 NY3d 898,
reconsi deration denied 12 Ny3d 760). Thus, “[u]nder any view of the
record in this case, [defense] counsel’s [performance at the hearing]
did not prejudice the defense or defendant’s right to a fair trial”
(Peopl e v Hobot, 84 Ny2d 1021, 1024).

W also reject defendant’s further contention that defense
counsel was ineffective in failing to nove for a Dunaway hearing
“ ‘“where, as here, such [a npbtion] was potentially futile’ ” (People v
Smth, 128 AD3d 1434, 1434-1435, |v denied 26 NY3d 1011; see People v
Jackson, 48 AD3d 891, 893-894, |v denied 10 NY3d 841; People v
Pol anco, 13 AD3d 100, 101, |v denied 4 NY3d 802).

Based on defense counsel’s remarks at sentenci ng, however, we
concl ude that defense counsel “essentially[] becane a w tness agai nst
[ defendant] and took a position adverse to him” thereby denying him
ef fective assistance of counsel at sentencing (People v Caccaval e, 305
AD2d 695, 695; see People v Lawence, 27 AD3d 1091, 1091-1092). W
therefore nodify the judgnment by vacating the sentence, and we renmt
the matter to County Court for the assignnent of new counsel and
resent enci ng.

Entered: July 7, 2017 Frances E. Cafarel
Clerk of the Court



