SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

808

CA 17-00122
PRESENT: WHALEN, P.J., SM TH, CARNI, CURRAN, AND SCUDDER, JJ.
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\% MVEMORANDUM AND ORDER

JOSEPH FRANCABANDI ERO AND ROBERT MCDONALD
DEFENDANTS- RESPONDENTS.

LAW OFFI CE OF CHRI STOPHER W MCVASTER, BUFFALO (F. BRENDAN BURKE, JR.,
OF COUNSEL), FOR PLAI NTI FF- APPELLANT.

GETMAN & BI RYLA, LLP, BUFFALO (JOSEPH S. MONTAGNOLA OF COUNSEL), FOR
DEFENDANT- RESPONDENT JOSEPH FRANCABANDI ERO.

AM GONE, SANCHEZ & MATTREY, LLP, BUFFALO (RI CHARD A. CLACK OF
COUNSEL), FOR DEFENDANT- RESPONDENT ROBERT MCDONALD.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered Cctober 20, 2016. The order, anong ot her
t hings, granted the notion of defendant Joseph Francabandiero to
di sm ss the anmended conpl ai nt agai nst himand that part of the cross
nmoti on of defendant Robert MDonal d seeking to dism ss the anended
conpl ai nt agai nst him

It is hereby ORDERED that the order so appealed fromis nodified
on the | aw by denying the cross notion in its entirety and reinstating
t he amended conpl ai nt agai nst def endant Robert MDonal d, and as
nodi fied the order is affirnmed w thout costs.

Menorandum Plaintiff comrenced this action to enforce a
j udgnment obt ai ned agai nst Hyperion Recovery, LLC (Hyperion) in an
action under the Fair Debt Collection Practices Act in the United
States District Court for the Northern District of Illinois, which
j udgnment was thereafter donesticated in New York. In her conplaint in
the instant action plaintiff alleged that, at all relevant tines,
def endants were the owners and nmenbers of Hyperion and that, in an
effort to keep Hyperion judgnent-proof, they had undercapitalized
Hyperion and failed to adhere to corporate/LLC formalities. Plaintiff
further alleged that, near the time that the domesticated judgment was
entered, defendants wound down the business of Hyperion in favor of a
new y-created business that acquired the physical assets of Hyperion
and assuned its operations w thout providing for paynent of Hyperion's
outstanding liabilities, including the judgnent debt owed to
plaintiff.
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Def endant Joseph Francabandi ero noved to di sm ss the conpl ai nt
agai nst him pursuant to CPLR 3211 (a) (1) and (7). |In support of the
notion, he submtted docunents establishing that he had relinqui shed
his interests as an owner, officer and nmenber of Hyperion prior to My
2013, when the conduct conplained of in the Federal District Court
action occurred. In response, plaintiff amended her conplaint to
allege that “[aJt all times relevant . . . Francabandi ero was an
equi tabl e owner of Hyperion.”

Francabandi ero thereafter asked Suprene Court to treat his notion
as if it were addressed to the anended conplaint. The court
inmplicitly granted that request and granted his notion to dismss the
anended conpl ai nt against him W agree with the court that
plaintiff’s bare allegation of equitable ownership was insufficient to
sal vage the anended conpl ai nt agai nst Francabandiero. Plaintiff
all eged no facts therein that, if proved, would establish that, after

he divested hinself of all interests in Hyperion, Francabandi ero
“ *dom nated and controlled [the LLC] to such an extent that [he] may
be considered its equitable ower’ ” (Roohan v First Guar. Mge., LLC

97 AD3d 891, 891). As the court concluded, “[t]he anmended conpl ai nt
contains nere bare-bones allegations and is conpletely devoid of any
sufficiently particularized support, as required, for the assertion
that” Francabandi ero nay be considered an equitabl e owner of Hyperion
(Retropolis, Inc. v 14th St. Dev. LLC, 17 AD3d 209, 211).

We reach a different conclusion, however, with respect to the
cross notion of defendant Robert MDonald, who at all relevant tines
was the sole owner, officer and nmenber of Hyperion. MDonald cross-
noved to dism ss the anended conpl ai nt agai nst himand for sanctions,
and the court granted that part of the cross notion seeking dismssa
of the anended conplaint. Plaintiff sufficiently alleges in the
anended conpl ai nt that MDonal d, “through [his] dom nation of
[ Hyperion], abused the privilege of doing business in the corporate
formto perpetrate a wong or injustice against [her]” (Tap Hol di ngs,
LLCv Oix Fin. Corp., 109 AD3d 167, 174). Plaintiff specifically
al l eged that McDonal d took actions cal cul ated to nake Hyperion
j udgnent - proof by undercapitalizing the LLC (see Rotella v Dener, 283
AD2d 1026, 1027, |v denied 96 Ny2d 720), and dissolving and thereafter
diverting the assets of Hyperion to a new entity (see Baby Phat
Hol ding Co., LLC v Kellwood Co., 123 AD3d 405, 407-408), w thout
reserving funds to satisfy the judgnent debt (see Aivieri Constr.
Corp. v WN Weaver St., LLC, 144 AD3d 765, 766-767). W therefore
conclude that, at this stage of the litigation, plaintiff sufficiently
al | eged that McDonal d “engaged in acts anounting to an abuse or
perversion of the LLC formto perpetrate a wong or injustice agai nst
[her]” to survive his notion to dism ss the anended conpl ai nt
(G ammas v Lockwood Assoc., LLC, 95 AD3d 1073, 1075). W therefore
nodi fy the order accordingly.

Al'l concur except CurRrRAN, J., who concurs in the result in the
foll owi ng nmenorandum | concur with the result reached by the
majority and with the analysis of ny coll eagues, but | wite
separately to underscore what, in ny view, is an underdevel oped issue
inthis area of the law. 1In order to pierce the corporate veil, a
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plaintiff nmust show that: “(1) the owners exercised conplete

dom nation of the corporation in respect to the transaction attacked,
and (2) that such dom nation was used to commt a fraud or wong
against the plaintiff which resulted in plaintiff’'s injury” (Matter of
Morris v New York State Dept. of Taxation & Fin., 82 Ny2d 135, 141).
“Additionally, ‘the corporate veil wll be pierced to achieve equity .
: [w] hen a corporation has been so dom nated by an individual or
anot her corporation and its separate entity so ignored that it
primarily transacts the dom nator’s business instead of its own and
can be called the other’s alter ego’ " (WIllianms v Lovell Safety Mt.
Co., LLC, 71 AD3d 671, 672, |v denied 14 NY3d 713).

| agree with the nmajority that the allegations in the anended
conpl ai nt agai nst defendant Robert MDonald are sufficient to neet
these standards. | further agree with the majority’'s different result
with respect to defendant Joseph Francabandiero, i.e., that plaintiff
failed to allege facts sufficient to establish that Francabandiero
“ *dom nated and controlled [the LLC] to such an extent that [he] may
be consi dered an equitable ower’ ” (Roohan v First Guar. Mge., LLC,
97 AD3d 891, 891).

Significantly, the only difference in the allegations in the
anended conpl ai nt agai nst the respective defendants is that
Francabandiero is alleged to be “an equitable owner,” while MDonal d
is alleged to be “a | egal owner and nenber” of Hyperion Recovery, LLC
(Hyperion). The remaining allegations with respect to seeking to
pi erce Hyperion's veil pursuant to an alter ego theory are identica
agai nst both defendants. Thus, this Court is drawing a distinction
bet ween “an equitable owner” and “a | egal owner and nenber” for the
pur poses of piercing the corporate veil pursuant to an alter ego
theory. | agree with the majority that, even at the pleading stage, a
di stinction exists between a non-owner who is alleged to be an
“equi tabl e owner” and an owner for purposes of piercing the corporate

veil. Specific facts nmust be all eged denonstrating that the defendant
non- owner has so dom nated and controll ed the business such that the
non- owner may be considered an “equitable owner” of the business. In

other words, as the majority’s determ nation denonstrates, it is not
enough to allege the elenents of a claimto pierce the corporate vei
prem sed on an alter ego theory and nerely state that the defendant is
an “equitabl e’ owner.

Al'l of this, of course, presunmes that the concept of an
“equitable owner” fits within the alter ego theory, which is an issue
t hat none of the parties in this case raised on appeal. Wile the
principle that a nonsharehol der may be |iable as an equitabl e owner
has been used by other courts in cases involving piercing the
corporate veil (see Roohan, 97 AD3d at 891; MRA (Casis v MIM Assoc.,
307 AD2d 872, 874; Trans Intl. Corp. v Clear View Tech., 278 AD2d 1
1-2; Quilder v Corinth Constr. Corp., 235 AD2d 619, 619-620; Lally v
Catskill Airways, 198 AD2d 643, 644-645; see also Matter of Mrris v
New York State Dept. of Taxation & Fin., 183 AD2d 5, 8, revd on other
grounds 82 Ny2d 135 [recogni zing that a nonshareholder’s liability
under an “ ‘alter ego’ theory . . . has not been definitively
addressed by the courts of this State”]), the Court of Appeals has not
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expressly decided the issue (see Murris, 82 Ny2d at 142 [determ ning
that it is “not necessary to decide the question” of whether “a
nonshar ehol der coul d be personally Iiable under a theory of piercing
the corporate veil”]). The adoption of that concept by the Court of
Appeal s woul d i nvol ve wi de-rangi ng policy considerations inasnmuch as
it would expand the pool of potential defendants subject to an alter
ego theory to include non-owners (such as affiliated business
entities, managers and enpl oyees), and could potentially reduce the

protections afforded when form ng a business entity. That concern may

be even nore significant to a limted liability conpany that, if the

menbers so provide in their articles of organization, may be under the
control of a manager or managers, rather than under the control of the

menbers (see Limted Liability Conpany Law 8 408 [a]).

Entered: July 7, 2017 Frances E. Cafarel
Clerk of the Court



