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Appeal from an order of the Suprenme Court, Erie County (John A
M chal ek, J.), entered June 14, 2016. The order, anong ot her things,
denied in part the notion of defendant Central Term nal Restoration
Corporation for summary judgnent dism ssing the conplaint against it.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum W/ liam H Sheehan, a plaintiff in appeal No. 1, and
M chael A. Serrano, the plaintiff in appeal No. 2, were passengers in
a vehicle operated by Marcy A Sheehan, the second plaintiff in appea
No. 1. Sonetinme between 10:30 p.m and 11:00 p.m, Marcy Sheehan | ost
control of the vehicle and struck a concrete barrier, and the
occupants exited the vehicle and wal ked to a grassy area off of the
roadway. Shortly thereafter, the Sheehan vehicle was struck by a
vehi cl e operated by a nonparty. Following that collision, WIIliam
Sheehan and Serrano returned to the area where the two vehicles were
situated, and the police arrived. Soon after the arrival of the
police, a vehicle operated by defendant Thomas A. Glray, Jr. collided
wi th the Sheehan vehicle, which then struck WIIiam Sheehan and
Serrano. Thereafter, Glray failed three field sobriety tests and, at
1:35 a.m on April 2, 2013, his blood al cohol |evel was recorded as
.127% Earlier in the evening, Glray had attended an event at
def endant Corpus Christi Church (CCC), where he consuned al cohol, and
he thereafter consuned nore al cohol at an event hosted by def endant
Central Term nal Restoration Corporation (Central Terminal). Glray
| eft Central Term nal between 10:00 p.m and 10:30 p.m, stopped at
his place of enploynent, and then was involved in the subject notor
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vehicle accident at 11:00 p.m Plaintiffs commenced their respective
actions against, inter alia, Central Term nal alleging, anong other

t hings, that Central Term nal was responsible for their injuries

i nasmuch as it sold and/or provided alcohol to Glray while he was
visibly intoxicated, in violation of General oligations Law § 11-101
and Al coholic Beverage Control Law 8§ 65.

W concl ude that Supreme Court properly denied that part of the
nmotion of Central Term nal for summary judgnment with respect to the
clains against it for violations of General Obligations Law
8§ 11-101 and Al coholic Beverage Control Law § 65. Although Centra
Terminal met its initial burden on those parts of the notion by
submitting the deposition testinony of individuals who had interacted
with Glray prior to the accident, none of whom had any recoll ection
that Glray was visibly intoxicated, plaintiffs raised a triable issue
of fact in opposition thereto. It is well established that “visible
i ntoxi cation may be established by circunstantial evidence, including
expert and eyewi tness testinony” (Kish v Farley, 24 AD3d 1198, 1200;
see MG lveary v Baron, 4 AD3d 844, 845). “While proof of high blood
al cohol count al one generally does not establish visible intoxication,
in this case plaintiffs submtted the affidavit of [a forensic
toxicologist with a Ph.D. in physical organic chem stry] who did not
rely solely on the blood al cohol level of [Glray]” in concluding that
Glray was likely showi ng signs of visible intoxication at Centra
Term nal (Kish, 24 AD3d at 1200). Rather, the expert relied on, inter
alia, the deposition testinony of the police officer who arrested
Glray for driving while intoxicated and the police officer who spoke
to Glray at the police station. Those officers testified that Glray
failed every sobriety test adm ni stered, had bl oodshot or gl assy eyes
and slurred speech, and snelled of al cohol (see MG |lveary, 4 AD3d at
845; see al so Adany v Ziriakus, 92 NY2d 396, 402-403). The expert
also relied on the testinony of an investigator for the New York State
Police Collision Reconstruction Unit who reviewed the “black box” data
and concluded that Glray was traveling at a speed of 85 mles per
hour within four seconds of the accident and 74 mles per hour at the
time of inpact, which was well above the speed Iimt (see generally
Kish, 24 AD3d at 1200). W therefore conclude that plaintiffs raised
a triable issue of fact whether G lray exhibited signs of visible
i ntoxication while he was present at Central Termnal “ ‘that should
have alerted” ” Central Term nal enployees to his intoxication
(MG | veary, 4 AD3d at 845).
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