SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

928

KA 16-00047
PRESENT: PERADOTTO, J.P., CARNI, LINDLEY, CURRAN, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

M CHAEL PUFF, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Christopher S
C accio, J.), entered Novenmber 23, 2015. The order determ ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal froman order determning that he is a
| evel two risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that County Court
erred in assessing 10 points under the risk factor based on the
recency of a prior felony offense inasnuch as the prior felony
conviction occurred nore than three years before the instant offense.
We reject that contention. Although the instant offense was conm tted
on Cctober 21, 1998, and defendant was convicted of a prior felony
of fense nore than three years earlier, on March 23, 1995, the
presentence report establishes that defendant was sentenced to two
separate periods of incarceration during the period between the prior
conviction and the date of the instant offense. W conclude that
evi dence of those two terns of incarceration, one for approximtely
one year and nine nonths, and the other for approxinmately 45 days, is
sufficient to “establish[ ] by clear and convinci ng evi dence that
def endant was incarcerated for sufficient periods to reduce the tine
bet ween the conviction for the prior offense and the date of the
instant offense to within the requisite three-year period” (People v
Weat her sby, 61 AD3d 1382, 1382-1383, |v denied 13 Ny3d 701).

Def endant failed to preserve for our review his contention that
he was entitled to a downward departure to a | evel one risk inasnuch
as he failed to request such a departure (see People v Ratcliff, 53
AD3d 1110, 1110, |Iv denied 11 Ny3d 708). |In any event, we concl ude
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that “defendant failed to establish his entitlenment to a downward
departure fromhis presunptive risk |evel inasnmuch as he failed to
establish the existence of a mtigating factor by the requisite
preponderance of the evidence” (People v Nilsen, 148 AD3d 1688, 1689,
| v deni ed NY3d _ [June 8, 2017]; see generally People v

Gllotti, 23 NY3d 841, 861).

Entered: June 30, 2017 Frances E. Cafarell
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