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Appeal from an order of the Suprene Court, Oneida County (Louis
P. Ggliotti, A J.), entered April 6, 2016 in a proceedi ng pursuant to
Mental Hygi ene Law article 10. The order, anong other things,
committed respondent to the custody of the Conm ssioner of the New
York State O fice of Mental Health for confinenment in a secure
treatnment facility.

It is hereby ORDERED that the order so appealed fromis affirned
wi t hout costs.

Menmor andum  Respondent appeals from an order revoking his
regi men of strict and intensive supervision and treatnent (SIST),
determ ning that he is a dangerous sex offender requiring confinenent,
and commtting himto a secure treatnent facility (see Mental Hygi ene
Law § 10.01 et seq.). W affirm

At the revocation hearing, respondent stipulated that he viol ated
his SIST conditions and that he suffers froma “nmental abnormality”
(Mental Hygiene Law § 10.03 [i]). Respondent contends that the
evidence is legally insufficient to support a deternmination that he
has “such an inability to control behavior” that he “is likely to be a
danger to others and to commt sex offenses if not confined to a
secure treatnent facility” (8 10.07 [f]). Specifically, respondent
relies on the absence of any evidence that his SIST violations
i nvol ved any sexual |y i nappropriate conduct, and contends that, in
light of the conflicting expert testinony regarding the |evel of
danger that respondent poses to hinself and the community, petitioner
failed to neet its burden of establishing by clear and convincing
evi dence that respondent is a dangerous sex offender requiring
confinement (see id.; 8 10.11 [d] [4]). W reject that contention.
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W note at the outset that Supreme Court “was not limted to
considering only the facts of the SIST violations” that pronpted this
revocation proceeding but, rather, it was entitled to “rely on all the
rel evant facts and circunstances tending to establish that respondent
was a dangerous sex offender,” such as his underlying offenses and
past SIST violations (Matter of State of New York v Mdtzer, 79 AD3d
1687, 1688; see Matter of State of New York v DeCapua, 121 AD3d 1599,
1600, Iv denied 24 Ny3d 913). W further note that, although
respondent’s SI ST violations were not sexual in nature, they “remain
hi ghly rel evant regarding the | evel of danger that respondent poses to
the community with respect to his risk of recidivisni (Matter of State
of New York v Donald N., 63 AD3d 1391, 1394; see Matter of State of
New York v Smth, 145 AD3d 1445, 1445-1446; Matter of State of New
York v Jason H., 82 AD3d 778, 780).

Here, petitioner’s expert testified that respondent suffers from
antisocial personality disorder, substance abuse disorder, and severe
cocai ne and al cohol use disorder. Respondent’s instant SIST
viol ations included the use of cocaine on at |east two occasions
wi thin one nonth of release to the conmmunity. Respondent has viol at ed
the conditions of SIST release on two prior occasions, and those
viol ations al so involved cocai ne use. Petitioner’s expert described
respondent’ s cocai ne use upon his nost recent release to be of an
“escal ating” nature, and opined that respondent is unable to curb his
craving for cocaine and has denonstrated a | ack of cooperation wth,
and resentnment toward, substance abuse and sex of fender treatnent.
Petitioner’s expert further opined that respondent’s sex offending
behavior is “linked” with his cocaine usage and his sexual arousal has
becone conditioned to his cocai ne usage. Moreover, every exam ner who
has eval uat ed respondent has concluded that his sex offendi ng behavior
is linked to his substance abuse, and the hearing record contains
numer ous adm ssi ons by respondent that his sex offending behavior is
linked to his cocaine use. Petitioner’s expert testified that, based
on his Static-99 scores, respondent was at a noderate to high risk of
recidivism and respondent’s score on the Acute-2007 placed himin the
hi gh range risk of recidivism Although respondent’s expert testified
t hat respondent had “put some di stance” between his cocai ne use and
hi s sex of fendi ng behavior, respondent’s expert al so agreed that
“[t]here’s no doubt that one could lead to the other.” W thus
conclude that petitioner established by the requisite clear and
convi nci ng evidence that respondent’s substance abuse was |inked to
hi s sex of fendi ng behavior and that respondent is a dangerous sex
of fender requiring confinement (see Mental Hygiene Law 88 10.07 [f];
10. 11 [d] [4]; Jason H., 82 AD3d at 779-780; Donald N., 63 AD3d at
1391).

Al'l concur except CurRrRAN, J., who dissents and votes to reverse
in accordance with the foll ow ng nmenorandum | respectfully disagree
with the magjority that the evidence was sufficient to show, by clear
and convi nci ng evidence (see Mental Hygi ene Law 8§ 10.07 [f];
10.11 [d] [4]), that respondent’s inability to control sexua
m sconduct required confinenent pursuant to Mental Hygiene Law article
10. Therefore, | dissent.



- 3- 576

CA 16- 00794
The Mental Hygi ene Law defines a “ ‘[d]angerous sex offender
requiring confinement’ ” as “a person who is a detained sex offender

suffering froma nental abnormality involving such a strong

predi sposition to commt sex offenses, and such an inability to
control behavior, that the person is likely to be a danger to others
and to commt sex offenses if not confined to a secure treatnent
facility” (8 10.03 [e] [enphasis added]).

Recently, in Matter of State of New York v Mchael M (24 NY3d
649), the Court of Appeals held that, in order to revoke a
respondent’ s regi men of strict and intensive supervision and treatnent
(SI'ST) and inpose civil confinenment, the State nmust denonstrate that
t he respondent has an “inability to control sexual m sconduct” (id. at
659 [enphasis added]). |In other words, to be a dangerous sex offender
requiring confinenment, the State has to denonstrate that the
respondent has “such an inability to control behavior that the person
is likely to be a danger to others and to conmt sex offenses if not
confined” (id. at 660 [enphasis added]). The Court reasoned that the
statute “clearly envisages a distinction between sex offenders who
have difficulty controlling their sexual conduct and those who are
unable to control it. The fornmer are to be supervised and treated as
‘outpatients’ and only the latter may be confined” (id. at 659).

The Court in Mchael M found it significant that the record in
that case “reveal [ed] nothing relevant to the issue of respondent’s
sexual control that occurred” fromthe tine that the court inposed
SI ST rather than civil confinenent to the tinme that the respondent was
ordered to be confined (id.). Further, the Court comrented that
Mental Hygiene Law article 10 “inplicitly contains its own ‘| east
restrictive alternative doctrine’ ” (id. at 658). The |egislative
findings for Mental Hygiene Law article 10 |imt confinenent “by civil
process” to “extrene cases” involving “the nost dangerous offenders”
(Mental Hygiene Law 8§ 10.01 [b]), and the Court referred to SIST as
“the least restrictive option” for a sex offender suffering froma
mental abnormality (Mchael M, 24 Ny3d at 658).

In Matter of State of New York v Husted (145 AD3d 1637), this
Court followed the rule set forth in Mchael M and determ ned that
t he evi dence established that the respondent violated the terns and
conditions of his SIST regi nen by using al cohol and mari huana, and by
bei ng di scharged from sex of fender treatnent (see id. at 1638). W
reversed the order determning that the respondent required
confinenent, however, stating that it was “undi sputed that the all eged
viol ations of respondent’s SIST conditions related solely to his use
of al cohol and mari huana, and not to any all eged sexual conduct”

(id.).

Simlarly, in this case, there is no evidence, clear and
convi ncing or otherw se, |inking the substance abuse underlying
respondent’s SI ST violations to any sexual m sconduct while on S| ST.
Petitioner relies on expert testinony that respondent’s substance
abuse is linked with his sexual behaviors. Wile that evidence
established that respondent had difficulty in controlling his sexual
conduct while using controlled substances and that respondent has a
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mental abnormality, it did not establish an inability to control his
behavior, i.e., sexual conduct, while on SI ST, which is necessary to
establish that confinenment is required. Rather, the undi sputed
evidence in this case establishes that, despite engaging in high risk
subst ance abuse behavior while on SI ST, respondent had not commtted a
sexual offense during the past thirteen years. Respondent’s SIST

viol ati ons have all been related to substance abuse and curfew
violations. These violations are simlar to “[t]he vast majority of
SI ST violations[, which are] technical in nature and involved such
acts as violating curfew, GPS infractions, and using al cohol or other
substances” (New York State O fice of Mental Health, 2015 Annua

Report on the Inplenentation of Mental Hygiene Law Article 10 at 10).

I n other words, respondent’s substance abuse SI ST violations are the
norm confronting our courts and M chael M nakes clear that civil
confinenent is not the default remedy for such nonsexual violations of
SI ST orders.

In cases such as this one, upon an alleged SIST violation, the
court is confronted with a choice between continui ng and/or nodi fying
SI ST, or civil confinenent, and the latter is appropriate only upon a
determ nation of “an inability to control behavior” which, in ny view,
nmust be related to sexual offenses or at |east violations of a sexua
nature. Oherw se, courts would be confining individuals such as
respondent, who has conpleted his crimnal sentence, wthout a
sufficient statutory foundation inasnuch as the statute limts
confinement to “extrene cases” involving “the nost dangerous [sex]
of fenders” (Mental Hygiene Law 8 10.01 [b]). Wiile courts are
under standably frustrated at repeated nonconpliance with the
supervision and treatnent requirenments provided in a SIST order,

M chael M, in ny view, conpels courts to choose the |east restrictive
option of SIST, except when the situation is so extrene that
confinement is required by clear and convincing evidence. |Indeed, in

this case, the court noted in its decision that less restrictive SIST
options were avail able for respondent, including placenent in a
residential treatnment or inpatient treatnent facility, but the court
declined to consider those options. Rather, the court stated that
such alternative options were not properly before it, and that the
sol e issue was to deci de whet her respondent is a dangerous sex

of fender requiring confinenment. That reasoni ng, however, highlights
that confinenment is often the default option chosen by courts when
making a determ nation in cases like this one. In ny view, Mchael M
requires courts to consider less restrictive options for these types
of respondents, rather than sinply inposing civil confinenent,
particularly where, as here, the case involves nonsexual SIST

vi ol ati ons.

For these reasons, | would reverse the order, deny the petition,
and remt the nmatter to Suprenme Court for further proceedings.

Entered: June 30, 2017 Frances E. Caf ar el
Cerk of the Court



