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Appeal from an order of the Suprene Court, Erie County (Frederick
J. Marshall, J.), entered January 14, 2016. The order granted the
notion of defendant to dism ss the conplaint and di sm ssed the
conpl ai nt.

It is hereby ORDERED that the order so appealed fromis nodified
on the law by denying the notion in part and reinstating the first,
second, and sixth causes of action, and as nodified the order is
affirmed w thout costs.

Menorandum As we explained in a prior appeal, Marinaccio v Town
of Clarence (90 AD3d 1599, revd 20 NY3d 506, rearg denied 21 Ny3d
976), following a jury trial, plaintiff was awarded conpensatory
damages in the anbunt of $1,642,000 in an action asserting causes of
action for, inter alia, trespass and private nui sance, concerning
fl ooding on his property that was caused by water flow ng froma
subdi vision on |and adjacent to plaintiff’s land. Follow ng the
trial, the parties entered into a confidential settlenment agreenent
(agreenent), pursuant to which defendant would pay plaintiff
$1, 200, 000, and plaintiff would deed to defendant a 30-foot strip of
| and al ong the border of his property for defendant’s use in
constructing a drainage ditch for the purpose of diverting the storm
water fromthe subdivision into the drainage ditch

The agreenent al so contains a rel ease by which plaintiff
“irrevocably and unconditionally rem ses, rel eases, and forever

di scharges . . . [defendant] . . . of and fromall, and all nanner of
action and actions, cause and causes of action, suits, . . . damages
known or unknown, . . . [and] clains and demands whatsoever, in |aw or
inequity, . . . relating to past, present or future danmages rel ated

to the ongoing intrusion of stormwater to [plaintiff’s property],
including all clains sounding in negligence, trespass, [and] nuisance
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: [Plaintiff] expressly releases and wai ves any and all clains of
econonm ¢ damages of any sort . . . with respect to [his property],”
with certain reservations. The agreenent further provides that
plaintiff “has been fully conpensated for all damages to [his

property],” and that defendant “shall pronptly take such actions as
may be deened necessary to . . . undertake the construction of a
drainage ditch or facility within the |ands conprising the Drai nage
Deed . . . If, within four [4] years of the execution of this

Agreenent, [defendant] fails to obtain all necessary approvals, or if
t he described work is, in the opinion of [defendant], not economcally
feasible, the property transferred herein wll revert to [plaintiff]
. The Court in the Action shall retain continuing jurisdiction to
hear any and all disputes arising fromor related to this Agreenent
[T] he prevailing party in any such action shall be entitled to
recover its costs and reasonable attorneys’ fees fromthe other

party.”

It is undisputed that plaintiff transferred the property to
def endant and that defendant constructed a drai nage ditch, which
plaintiff alleges is not sufficient to drain the water fromthe
subdi vision without flooding his property. Plaintiff comrenced the
instant action alleging, inter alia, breach of contract, negligence
and nui sance. Suprene Court granted defendant’s notion pursuant to
CPLR 3211 (a) (1), (5) and (7) and dism ssed the conplaint inits
entirety, based upon the rel ease contained in the agreenment and the
| ack of any prom se by defendant that the ditch would divert all storm
waters fromplaintiff’s | and.

It is well settled that settlenent agreenents and gener al
rel eases are “governed by principles of contract |aw (Mangini v
McClurg, 24 NY2d 556, 562; see Abdulla v Gross, 124 AD3d 1255, 1257).
Viewing the facts as alleged in the first and second causes of action,
for breach of contract, in the light nost favorable to plaintiff and
affording plaintiff all favorable inferences (see Witebox
Concentrated Convertible Arbitrage Partners, L.P. v Superior Wl
Servs., Inc., 20 NY3d 59, 63), we conclude that the rel ease does not
“evince an intention to enconpass the distinct contractual obligations
def endant undertook upon which plaintiff’s breach of contract causes
of action are premsed’” (Murray-Gardner Mgt. v Iroquois Gas
Transm ssion Sys., 229 AD2d 852, 854), i.e., the breach of the
settlenment agreenent itself. Viewing the facts as alleged in the
si xth cause of action, for attorneys’ fees, in the Iight nost
favorable to plaintiff and affording himall reasonable inferences
(see generally Wi tebox Concentrated Convertible Arbitrage Partners,
L.P., 20 Ny3d at 63), we |likew se conclude that the court erred in
granting defendant’s notion with respect to that cause of action. W
therefore nodify the order accordingly.

W reject plaintiff's contention that the court erred in granting
those parts of defendant’s notion with respect to the fourth and fifth
causes of action, for negligence and nui sance, respectively, inasnuch
as those causes of action were enconpassed by the rel ease (see CPLR
3211 [a] [5]; see generally Abdulla, 124 AD3d at 1257), and the third
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cause of action, for breach of the covenant of good faith, inasnmuch as
it is premsed on the sanme allegations and seeks the sane relief as
the first and second causes of action, for breach of contract (see

D Pizio Constr. Co., Inc. v Nlagara Frontier Transp. Auth., 107 AD3d
1565, 1566- 1567).

Al'l concur except Peraborto, J., who dissents in part and votes to
affirmin the followi ng menorandum | respectfully dissent in part
i nasmuch as | cannot agree with the majority that Suprene Court erred
when, in reliance on the release in the parties’ agreenent, it
dism ssed plaintiff’s first and second causes of action, for breach of
contract, and his sixth cause of action, for attorneys’ fees. In ny
view, the rel ease discharges plaintiff’s causes of action, and I woul d
thus affirmthe order.

Plaintiff brought suit after his property in O arence sustained
fl oodi ng and damages due to the devel opnent of a subdivision abutting
his property (Marinaccio v Town of C arence, 90 AD3d 1599, revd 20
NY3d 506, rearg denied 21 NYy3d 976). Plaintiff obtained a jury
verdict in his favor and was awarded $1, 642,000 i n conmpensatory
damages, jointly and severally, agai nst defendant and the devel oper
for, anong other things, the taking of 38.5 acres of his property. On
Decenber 20, 2010, while the judgnent was still subject to appeal, the
parties entered into an agreenent settling the action, which included
the release. As a condition precedent to defendant’s paynent of the
settlenment, plaintiff agreed to deed defendant a strip of his Iand so
t hat defendant could divert stormwater fromthe subdivision into a
drai nage ditch that defendant would construct. Plaintiff also
reserved the right to drain water fromhis property into the drai nage
ditch constructed by defendant. Plaintiff subsequently conmenced the
instant action alleging, anong other things, that defendant breached
t he agreenment by constructing an inadequate drai nage ditch, resulting
in continued drai nage of water onto his property, and by retaining
title to the deeded area despite failing to neet the contingency of
constructing an adequate ditch. In ny view, Suprenme Court properly
granted defendant’s notion to dism ss the conplaint.

It is well settled that, “[w hen a court rules on a CPLR 3211
notion to dismss, it ‘nust accept as true the facts as alleged in the
conpl aint and subm ssions in opposition to the notion, accord
plaintiff[] the benefit of every possible favorable inference and
determ ne only whether the facts as alleged fit within any cogni zabl e
| egal theory ” (Whitebox Concentrated Convertible Arbitrage Partners,
L.P. v Superior Well Servs., Inc., 20 NY3d 59, 63). “The notion may
be granted if ‘docunentary evidence utterly refutes [the] plaintiff’s
factual allegations’ . . . , thereby ‘conclusively establishing a
defense as a matter of law ” (id.; see CPLR 3211 [a] [1]). “One
exanpl e of such proof is an unanbi guous contract that indisputably
underm nes the asserted causes of action” (Whitebox Concentrated
Convertible Arbitrage Partners, L.P., 20 NY3d at 63), and such a
contract may be in the formof a release (see Darby Goup Cos., Inc. v
Wil forst Acquisition, LLC, 130 AD3d 866, 867; see also CPLR 3211 [a]

[5]).
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“[Where ‘a rel ease i s unanbi guous, the intent of the parties
nmust be ascertained fromthe plain | anguage of the agreenment’ ”
(Domrer Constr. Corp. v Savarino Constr. Servs. Corp., 85 AD3d 1617,
1618; see Northrup Contr. v Village of Bergen, 129 AD2d 1002, 1003;
see generally Ellington v EM Misic, Inc., 24 Ny3d 239, 244-245). *“In
construing a general release it is appropriate to look to the
controversy being settled and the purpose for which the rel ease was
executed[,] . . . [and] a release may not be read to cover matters
which the parties did not desire or intend to dispose of” (Bugel v WPS
Ni agara Props., Inc., 19 AD3d 1081, 1082 [internal quotation narks
omtted]). Thus, in determning the scope of a release, the docunent
shoul d be viewed “as a whole and in light of its stated purpose” (id.
at 1083; see Corzatt v Taylor, 126 AD3d 1505, 1505-1506).

Plaintiff asserted in his conplaint that, “[i]n essence, the
pur pose of the agreenent was to renedy the excessive drainage onto
plaintiff’s property that resulted fromthe [subdivision]
devel opnent,” and that “the purpose of the drainage ditch was to
transfer drainage fromthe [subdivision] devel opnment to [a road],
wi t hout the drainage entering plaintiff’'s property.” The agreenent,
however, refutes that assertion. The stated purpose of the agreenent
is expressed in the recitals in the third “whereas” cl ause (see
OneBeacon Ins. Co. v Uniland Partnership of Delaware, L.P., 121 AD3d
1548, 1548-1549; see also Black’s Law Dictionary 1462 [10th ed 2014],
recital). The clause provides that, “in order to avoid the cost,
expense and uncertainty attendant to any further litigation, the
parties wish to settle and resolve all matters related to the
[a]ction.” Consistent with the purpose of settling the action to
avoi d costs and uncertainty of further litigation—which included the
pendi ng (but not yet perfected) appeal to which plaintiff’s judgnent
was subject at that tinme—plaintiff agreed to settle for a |lunp sum
payment of $1, 200,000 in guaranteed noney, and the parties further
agreed to enter a stipulation discontinuing the action with prejudice.
| ndeed, on the sane day that plaintiff signed the agreenent, the
parties signed a stipulation that discontinued all clains with the
exception of plaintiff’s claimand judgnment agai nst the devel oper for
punitive danages. By settling the case, plaintiff avoided the
uncertainty of subjecting his judgnent to appeal and was able to
retain his property despite the fact that the jury had concl uded that
a taking occurred (see generally OBrien v Gty of Syracuse, 54 Ny2d
353, 357; Feder v Village of Monroe, 283 AD2d 548, 549). In fact,
def endant agreed to release plaintiff from anong other things, any
taking clains it possessed agai nst him

Plaintiff also agreed to deed defendant a strip of |and so that
def endant coul d construct a drainage ditch “for the purpose of
diverting stormwater fromthe” subdivision into that ditch. Contrary
to plaintiff’s allegation, there is no requirement in the agreenent
that the drainage ditch conpletely divert all water fromthe
subdivision into the ditch wi thout any drai nage entering plaintiff’s
property. Moreover, there is no dispute that the drai nage ditch was
constructed, and plaintiff does not nake any claimthat the
requi renents of construction that were stated in the agreenent were
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not fulfilled. Instead, plaintiff now clainms that defendant breached
t he agreenent because it constructed an i nadequate drai nage ditch,
resulting in continued drainage of water onto plaintiff’s property.
Plaintiff, however, was fully conpensated for the ongoing intrusion of
stormwater onto his property, which resulted in a finding that a
taki ng had occurred, and in exchange he forever discharged any clains
agai nst defendant, including but not limted to those relating to
past, present or future damages related to the ongoing intrusion of
stormwater onto the property.

More particularly, the release provides in relevant part that
plaintiff “irrevocably and unconditionally rem ses, releases, and
forever discharges . . . [defendant] of and fromall, and all manner
of action and actions, cause and causes of action, suits, .
damages known or unknown, apparent and not apparent, present or
future, . . . [and] clainms and demands whatsoever, in law or in
equity, . . . including, but not limted to, . . . any and all clains
that were or could have been asserted in the [first lawsuit], and

including but not limted to all clains, past, present or
future, relating to past, present or future damages related to the
ongoing intrusion of stormwater to [plaintiff’s property], including
all clainms sounding in negligence, trespass, [and] nuisance.” The
par agr aph continues by stating that plaintiff “expressly rel eases and
wai ves any and all clainms of econom c damages of any sort, now
exi sting or arising at any point in the future, with respect to
[plaintiff’s property], reserving only: (1) [a claimby plaintiff—n
the event that the | and deeded to defendant for construction of the
ditch reverts to plaintiff—that an easenment cl ai med by defendant] does
not exist and/or is not effective; and (2) the right to bring an
equitable claimfor injunctive relief only, should [defendant] by
means of an artificial drainage system other than that proposed in
paragraphs nine . . . and eleven . . . herein [relating to
construction of the drainage ditch], as opposed to natural drainage,
cause stormwater intrusion onto [plaintiff’s property] causing damage
t hereto.”

Contrary to plaintiff’s contention, the canon of ejusdem generis
does not Iimt the broad scope of the release. FEjusdemgeneris is
“[a] canon of construction holding that when a general word or phrase
follows a |ist of specifics, the general word or phrase will be
interpreted to include only itens of the same class as those |listed”
(Black’s Law Dictionary 631 [10th ed 2014]). As we have expl ai ned,
“Iwhere . . . [a] release . . . contain[s] specific recitals as to
the clains being rel eased, and yet conclude[s] with an omni bus cl ause
to the effect that the rel easor rel eases and di scharges all clains and
demands what soever which he [or she] . . . may have against the
releasee . . . , the courts have often applied the rule of ejusdem
generis, and held that the general words of a release are linted by
the recital of a particular claini (Canperlino v Bargabos, 96 AD3d
1582, 1583-1584 [internal quotation marks omtted]).

Here, by contrast, the release does not conclude with an omi bus
clause to the effect that plaintiff discharges all clains whatsoever
that he has or may have agai nst defendant. The general words of
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rel ease conme first, indicating an intent to release all clains, and

t hose general words are followed by specific exanples that fall within
the scope of the general release. Critically, the specific exanples
are prefaced by the phrase “including but not limted to.” Courts
have | ong maintained that “the rule of ejusdemgeneris applies only if
the provision in question does not express a contrary intent,” and
that, because “the phrase ‘including, but not limted to” plainly
expresses a contrary intent, the doctrine of ejusdemgeneris is

i nappl i cable” to such a provision (Cooper Distrib. Co., Inc. v Amana
Refrig., Inc., 63 F3d 262, 280; see Cntech Indus. Coatings, Inc. v
Bennett Indus., Inc., 85 F3d 1198, 1202-1203; Conm ssioner of Internal
Revenue v Oswego Falls Corp., 137 F2d 173, 176).

Based on the foregoing, | cannot agree with plaintiff that
ej usdem generis applies here and that the parties’ inclusion of
specific exanples of what is included in the general release (e.qg.,
all clainms in the first lawsuit and past, present and future clains
concerning past, present and future danages related to ongoi ng
intrusion of stormwater onto the property) renoves fromthe genera
rel ease plaintiff’s breach of contract clainms regarding the all eged
failure of the drainage ditch to renediate the ongoing intrusion of
stormwater onto plaintiff’s property. Rather, the contractua
| anguage specifies that the general release includes specific types of
claims, but is expressly not Iimted thereby. Simlarly, contrary to
plaintiff’s reliance on the expressio unius naxim the fact that the
speci fic exanples of clains that were enconpassed by the rel ease did
not include breach of the agreenent itself is of no nonent inasnuch as
t he exanpl es are nonexhaustive and do not limt the general rel ease
(see e.g. den Banks, New York Contract Law 8 10:13 [28 West’'s NY Prac
Series]; Society for Advancenent of Educ., Inc. v Gannett Co., Inc.,
1999 W. 33023, *7 [SD NY]).

Mor eover, in a separate paragraph acknow edgi ng the rel ease,
plaintiff agreed that he “specifically acknowl edges that by virtue of
t he paynents set forth herein, he has been fully conpensated for al
damage to [his property] as well as for his alleged inability to
devel op the [property] which is the subject of the [first lawsuit] and
[plaintiff] recognizes that he is forever barred from maki ng, anong
ot hers, any such clains agai nst [defendant and the devel oper] except
as provided in paragraph 3, above,” i.e., the release clause. I|ndeed,
the rel ease clause does provide certain clainms that plaintiff retains,
but those specifically enunerated exceptions do not include clains for
breach of contract based upon the all eged i nadequacy of the drai nage
ditch in preventing ongoing intrusion of stormwater onto his

property.

Rat her, the only clains reserved in the rel ease clause are (1) a
clai mregardi ng an easenent that is not applicable here, and (2) “the
right to bring an equitable claimfor injunctive relief only, should
[ def endant] by neans of an artificial drainage system other than that
proposed in paragraphs nine . . . and eleven . . . herein [relating to
construction of the drainage ditch], as opposed to natural drainage,
cause stormwater intrusion onto [plaintiff’s property] causing damage
thereto.” Thus, the release expressly reserved plaintiff’s ability to
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seek injunctive relief if defendant caused water intrusion onto the
property causing damage thereto by neans of an artificial drainage
system ot her than the drainage ditch to be constructed as proposed
el sewhere in the agreenent. 1In other words, the rel ease reserved
specific clains that plaintiff could nake, contenplated that a

dr ai nage ditch would be constructed pursuant to the agreenent, and
expressly excluded fromthe reserved cl ainms anything but injunctive
relief for water intrusion caused by another artificial drainage
system di fferent fromthe agreed-upon drainage ditch. The rel ease
thus did not reserve for plaintiff his current breach of contract
claims that defendant constructed an i nadequate drai nage ditch
resulting in continued drainage of water onto plaintiff’s property.

In sum the unanbi guous | anguage of the general release governs
here, and plaintiff is forever barred from maki ng any cl ai ns
what soever with respect to the ongoing intrusion of stormwater onto
his property, for which he was already fully conpensated (see
generally Matter of Jana-Rock Constr. v New York State Dept. of
Transp., 267 AD2d 686, 687). The release reserved only certain clains
for plaintiff to make agai nst defendant, and his breach of contract
clainms are not anong them

Entered: June 16, 2017 Frances E. Caf arel

Cerk of the Court
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Appeal from an order of the Famly Court, Erie County (Lisa Bloch
Rodwi n, J.), entered June 30, 2014 in a proceeding pursuant to Famly
Court Act article 10. The order, anong other things, adjudged that
respondents had negl ected the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n these proceedi ngs brought pursuant to Famly
Court Act article 10, respondent Isaac C., the paranour of the nother
of the four subject children, but the father of none of them appeals
froman order of fact-finding determning, inter alia, that he was a
“person legally responsible” for the neglect of the children. At the
outset, we note that although Fam |y Court subsequently issued a
conbi ned order of fact-finding and disposition, and although no appea
has been taken fromthat order, we have jurisdiction to hear this
appeal inasnmuch as “[a]n appeal froman internediate or final order in
a case involving abuse or neglect may be taken as of right” (Famly
Act 8 1112 [a]; see Matter of Christy C. [Roberto C ], 77 AD3d 563,
563, |v denied 16 NY3d 712; Matter of Krystal F. [Liza R], 68 AD3d
670, 670).

Contrary to the contention of respondent, we conclude that the
court properly determned that he was a “[p]erson legally responsible”
for the care of the children and, as such, was a proper party to the
child protective proceeding (Famly C Act 8 1012 [g]; see Matter of
Angel R [Syheid R], 136 AD3d 1041, 1041, Iv denied 27 NY3d 1045;
Matter of Allyssa O [Edward N. ], 132 AD3d 768, 769; see generally
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Matter of Trenasia J. [Frank J.], 25 Ny3d 1001, 1004). W reject
respondent’s further contention that the court erred in determning
that he neglected the children. “[A] party seeking to establish

negl ect nust show, by a preponderance of the evidence . . . , first,
that [the] child s physical, nental or enotional condition has been
inmpaired or is in immnent danger of becom ng inpaired and second,
that the actual or threatened harmto the child is a consequence of
the failure of the parent or caretaker to exercise a m ninmum degree of
care in providing the child with proper supervision or guardi anship”
(Ni chol son v Scoppetta, 3 NY3d 357, 368; see 88 1012 [f] [i]; 1046 [Db]
[i]). In reviewing the court’s determ nations, “we nust accord great
wei ght and deference to them ‘including [the court’s] draw ng of

i nferences and assessnment of credibility,” and we will not disturb

t hose determ nations, where, as here, they are supported by the
record” (Matter of Merrick T., 55 AD3d 1318, 1319; see Matter of
Arianna M [Brian M], 105 AD3d 1401, 1401, |v denied 21 NY3d 862;
Matter of Shaylee R, 13 AD3d 1106, 1106). W also note that the
court was entitled to draw t he strongest possible inference agai nst
respondent as a result of his failure to testify at the fact-finding
hearing (see Matter of Burke H [Richard H], 117 AD3d 1455, 1455-
1456; see also Matter of Brian S. [Tanya S.], 141 AD3d 1145, 1146).

W concl ude that the evidence adduced at the hearing preponderated in
support of the court’s finding that the subject children were

negl ected as a result of the failure of respondent, as a person
legally responsible for their care, to exercise a mninmm degree of
care in supplying the children with adequate food, clothing, shelter,
or education, and/or in providing the children with proper supervision
or guardi anship so as not to unreasonably inflict, allow there to be
inflicted, or immnently risk the potential infliction of serious harm
upon them (see 8 1012 [f], [g]; see also Matter of Mary R F. [Angel a
|.], 144 AD3d 1493, 1494, |v denied 28 Ny3d 915; Brian S., 141 AD3d at
1146; Matter of Ashley B. [Lavern B.], 137 AD3d 1696, 1697).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprenme Court, Jefferson County (Hugh
A. Glbert, J.), entered March 25, 2016. The order, anpng ot her
things, granted plaintiff’s notion for partial summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by denying those parts of the notion
seeking partial summary judgnment on liability on the third cause of
action and summary judgnent dismssing the first, second, fifth and
seventh counterclains and the third affirmative defense, and
reinstating those counterclains and that affirmati ve defense, and as
nodified the order is affirmed w thout costs.

Menmorandum I n this breach of contract action, defendant appeal s
froman order that granted the notion of plaintiff, County of
Jefferson (County), seeking partial summary judgnent on liability on
the County’s third cause of action, for breach of contract, and for
summary judgnent di sm ssing defendant’s affirmative defenses and
counterclains. W agree with defendant that Supreme Court erred in
granting those parts of the notion with respect to liability on the
third cause of action and dism ssal of the first, second, fifth and
seventh counterclains and the third affirmative defense. W therefore
nodi fy the order accordingly.

In June 2007, the County entered into a “Contract of Purchase and
Sale” (contract) wi th defendant whereby the County woul d acquire from
def endant property needed for a road construction project. In
pertinent part, the contract provided that defendant woul d convey to
the County a portion of its property on which a gas station and a
trucki ng depot were | ocated (parcel), and the County woul d “assenbl e
and convey at closing to [defendant] . . . the abandoned road bed of
Fi sher Road and the two parcels contiguous to the abandoned road and
fronting on NYS Route 12 F as depicted in Schedule ‘A " (assenbl ed
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property). Upon execution of the contract, the County was to pay

def endant a deposit of $200,000, which the parties agreed was the
expected cost of denolishing the gas station and trucki ng depot and
remedi ati ng any environnental concerns with the parcel. At closing,
the County was to deliver the remaining portion of the purchase price
as well as “any other docunents required by this contract to be
delivered,” and defendant was to deliver a deed for the parcel and two
tenporary easenents allowing the County to enter defendant’s property
adj acent to the parcel while the County was buil ding the new road.

Al t hough the contract required that defendant denvolish the buil dings
and renedi ate the parcel by closing, the parties entered into a

i cense agreenent granting defendant use of the parcel for the
operation of the gas station until January 2008. The “cl osing of
title pursuant to th[e] contract” was to occur on the first day of
Cct ober 2007 and, in the event that the closing did not occur before
the first day of Novenber 2007, there was a |iqui dated damages
provi si on.

On Cct ober 30, 2007, defendant conveyed the parcel to the County
and the County paid the remaining portion of the purchase price. It
is undisputed that the County did not deliver title to the assenbl ed
property, and that defendant did not provide the County with the
requi red easenents. Although defendant denvolished the trucking depot,
defendant failed to denolish the gas station building or renmediate the
property after the |icense agreenent expired.

In 2011, the County commenced this action alleging, inter alia,
t hat defendant had breached the contract by failing to conplete its
obl i gati ons before closing. The record on appeal establishes that
there were various anendnents to the pleadings. The nost recent
version of the conplaint included in the stipulated record on appea
is the amended conplaint, which is dated March 13, 2012. The nost
recent answer included in the stipulated record on appeal is the third
anended answer to the second anended conplaint. That third anmended
answer is dated Decenmber 5, 2012, and it contains seven counterclains
and eight affirmative defenses.

We note at the outset that many of defendant’s contentions
concern issues related to Route 57, LLC (Route 57), a separate entity
controlled by defendant’s principal. Those issues are not properly
before us inasmuch as Route 57 is a separate and distinct entity, and
def endant does not have standing to assert clains for damages
sust ai ned by Route 57 (see Al exander & Al exander of N Y. v Fritzen,
114 AD2d 814, 815, affd 68 NY2d 968; Lynman Rice, Inc. v Al bion Mbile
Homes, Inc., 89 AD3d 1488, 1488-1489). W therefore do not address
defendant’s contentions related to that separate entity.

We agree with defendant that the court erred in granting those
parts of the County’s notion seeking partial summary judgnent on
liability with respect to the third cause of action and summary
j udgnment dismissing the first and second counterclains. As noted, the
nost recent version of the conplaint included in the record is the
anmended conpl ai nt dated March 13, 2012. Although there is reference
in the record to a second anended conpl ai nt, that docunent is not
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included in the record and our reviewis thus limted to the third
cause of action as it is asserted in the amended conplaint. Al though
the County submtted evidence establishing as a matter of |aw that

def endant breached the contract by failing to denolish the gas station
building or to renedi ate the parcel before either the closing or the
expiration of the license agreenent, the County al so subm tted

evi dence establishing that it failed to convey the assenbl ed property
to defendant at closing, and that it did not nake that conveyance
until Cctober 2012. It is well settled that “a party who seeks to
recover damages fromthe other party to the contract for its breach
must show that he hinmself is free fromfault in respect of
performance” (Rosenthal Co. v Brilliant Silk Mg. Co., Inc., 217 App
Div 667, 671). |Indeed, one of the essential elenents of a cause of
action for breach of contract is the performance of its obligations by
the party asserting the cause of action for breach (see Resetarits
Constr. Corp. v Elizabeth Pierce A nsted, MD. Center for the Visually
| rpai red [appeal No. 2], 118 AD3d 1454, 1455; Ni agara Foods, Inc. v
Ferguson Elec. Serv. Co., Inc., 111 AD3d 1374, 1376, |v denied 22 NY3d
864). Contrary to the County’s contention, defendant has consistently
rai sed the County’'s failure to deliver title to the assenbl ed property
inits third amended answer to the second anended conplaint, in
opposition to the County’s notion and on this appeal. W thus

concl ude that defendant may properly rely on that alleged failure by
the County in contending that the court erred in awardi ng sunmary
judgnent to the County. Inasnmuch as the County’s own subm ssions
raise triable issues of fact whether it breached the contract at

cl osing, we conclude that the County failed to establish its
entitlement to judgnent on liability as a matter of law on the third
cause of action as well as summary judgnment dism ssing the first and
second counterclains insofar as those two counterclains all ege damages
sust ai ned by defendant only, and not Route 57 (see generally Zuckernman
v Gty of New York, 49 Ny2d 557, 562). Thus, the burden never shifted
to defendant to raise a triable issue of fact (see Al varez v Prospect
Hosp., 68 Ny2d 320, 324).

For simlar reasons, we conclude that the County failed to
establish its entitlenent to summary judgnent dism ssing the third
affirmati ve defense, in which defendant asserted that it had
substantially conplied with the contract at the tinme of the County’'s
breach. Contrary to the County’s contention, although defendant
abandoned any contentions that the court erred in dismssing the
second and fourth through eighth affirnmative defenses by failing to
address themin its brief (see Cesinski v Town of Aurora, 202 AD2d
984, 984), defendant did not abandon its reliance on the third
affirmati ve defense.

We further agree with defendant that the court erred in granting
the County’s nmotion insofar as it sought sunmary judgment di sm ssing
the fifth counterclaim seeking danages for inverse condemati on and
trespass. The County did not specifically address this counterclaim
in the affidavits or evidence submtted in support of the notion and
thus did not establish as a matter of law either that it did not
encroach upon defendant’s property or that any encroachnment was
perm ssi bl e (see generally Zuckerman, 49 NY2d at 562). Nevert hel ess,
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attached to the notion was the County’s reply to defendant’s
counterclains as asserted in the third anmended answer to the second
anmended conplaint. 1In that reply, the County contended that the fifth
counterclaimwas invalid based on defendant’s failure to conply with
the notice of claimrequirenments of General Minicipal Law 88 50-e and
50-i and County Law 8 52. Assumi ng w thout deciding that an issue
raised only in a reply pleading and not referenced in the supporting
affidavit to which it was attached may be viewed as raising a
particular ground for dism ssal on the notion for summary judgnent, we
address the nerits of that contention inasmuch as the County’s
contentions present |egal issues that could not have been * ‘obvi ated
or cured by factual showi ngs or |egal countersteps’ in the tria

court” (Oramyv Capone, 206 AD2d 839, 840, quoting Telaro v Telaro, 25
NY2d 433, 439, rearg denied 26 Ny2d 751). On the merits, we concl ude
that the County’s reliance on those statutes is msplaced. “A cause
of action sounding in inverse condemmation is not founded in tort,

and, therefore, conpliance with the notice of claimprovisions of
CGeneral Municipal Law 8 50-e [and County Law 8 52] is unnecessary”

(d empner v Town of Southold, 154 AD2d 421, 425).

To the extent that the County contends for the first tinme on
appeal that the encroachnment was perm ssible under the doctrine of
| ateral support, that contention is not preserved for our review (see
generally Ci esinski, 202 AD2d at 985), and does not represent a purely
| egal issue that could not have been “ ‘obviated or cured by factua
show ngs or |egal countersteps’ in the trial court” (Oram 206 AD2d at
840, quoting Telaro, 25 NY2d at 439).

We again agree with defendant that the court erred in granting
that part of the County’s notion for summary judgnment dism ssing the
seventh counterclaim alleging a breach of contract based on the
failure to provide access to defendant’s property fromRoute 12 F
The contract specifically provided that the County woul d provide
defendant with certain assenbl ed property “as depicted in Schedul e
“A.’ 7 Schedule A which was attached to the contract, depicted two
separate access points fromRoute 12 F to the assenbl ed property.
There is no dispute that, when the assenbl ed property was finally
delivered to defendant, there were no access points from Route 12 F
In its notion and on this appeal, the County does not address this
counterclaimin any meani ngful way. Inasnuch as the County failed to
establish as a matter of lawthat it was entitled to summary judgnent
dismissing this counterclaim the burden never shifted to defendant to
raise a triable issue of fact (see generally Alvarez, 68 Ny2d at 324).

Contrary to defendant’s contention, however, the court properly
granted the County’s notion insofar as it sought sunmary judgnent
dism ssing the third counterclaim seeking |iquidated damages. The
I i qui dat ed damages provi sion of the contract provided for such
damages in the event that “the closing of title pursuant to th[e]
contract (‘Cosing )” did not occur before the 1st day of Novenber
2007 due to the fault of the County. The contract does not further
define “closing,” and the only references to “title” in the contract
concern title to the parcel. There is no dispute that the parcel was
conveyed to the County on Cctober 30, 2007, but the assenbl ed property
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was not conveyed to defendant until years later. Inasnuch as the
County established that the |iquidated damages provision was
inplicated only if there was no “closing of title,” that the only
property for which a closing of title was required was the parcel, and
that the parties did in fact close on the title of the parcel in

Cct ober 2007, we conclude that the County established its entitlenent
to judgnment as a matter of law dism ssing this counterclaim |In
opposition to the notion, defendant failed to raise a triable issue of
fact.

We further conclude that the court properly granted the County’s
notion insofar as it sought summary judgnent dismi ssing the fourth and
si xth countercl ainms, which alleged that the County breached the
contract with respect to the grading of the new road adjacent to
defendant’s property. Although defendant contends that the contract
i s ambi guous with respect to grading issues, we agree with the County
that the contract, including Schedule A is silent with respect
thereto. Defendant’s alternative contention that the failure of the
contract to address grading allows the court to | ook beyond the four
corners of the docunment to discern the parties’ true intent conflicts
with the well-settled principle that “silence does not equate to
contractual ambiguity” (Greenfield v Philles Records, 98 Ny2d 562,
573). This is not a case in which “an om ssion as to a material issue

create[s] an anbiguity and allows] the use of extrinsic
evi dence [inasnuch as] the context wthin the docunent’s four corners
[ does not] suggest[] that the parties intended a result not expressly
stated” (Hart v Kinney Drugs, Inc., 67 AD3d 1154, 1156). Thus, the
County net its initial burden of establishing its entitlenment to
judgment as a matter of | aw dism ssing the fourth and sixth
counterclains, and defendant failed to raise a triable issue of fact.
Based on our determ nation, we do not address the County’s additiona
contentions supporting the dism ssal of the fourth and sixth
count ercl ai ns.

Finally, we reject defendant’s contention that the court erred in
granting that part of the County’s notion for sumary judgnent
dism ssing the first affirmative defense, which alleged that the
County wai ved defendant’ s performance under the contract by failing to
provide title to the assenbl ed property at closing. Wile the
County’s failure to performmay preclude the County from asserting
causes of action for breach of contract, it does not constitute “the
intentional relinquishment of a known right with both know edge of its
exi stence and an intention to relinquish it” (Cty of New York v State
of New York, 40 Ny2d 659, 669 [internal quotation marks omtted]).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Fam |y Court, Erie County (Sharon M
Lovallo, J.), entered February 9, 2016 in a proceedi ng pursuant to
Soci al Services Law 8 384-b. The order, inter alia, termnated the
parental rights of respondent with respect to the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani nously vacated on the I aw without costs and the matter is
remtted to Famly Court, Erie County, for further proceedings in
accordance with the follow ng nenorandum Respondent nother appeal s
froman order that term nated her parental rights with respect to two
of her children. Follow ng an evidentiary hearing, Fam |y Court
determ ned that the nother is presently and for the foreseeable future
unabl e to provide proper and adequate care for her children by reason
of her intellectual disability (see Social Services Law 8 384-b [4]
[c]; [6] [b]; Matter of Joseph A T.P. [Julia P.], 107 AD3d 1534,
1535) .

We agree with the nother that the court abused its discretion in
denyi ng her counsel’s request for a continuance when, due to enptiona
di stress, the nother was unable to appear in the afternoon on the
final day of her hearing. The determ nation whether to grant a
request for an adjournnent for any purpose is a matter resting within
the sound discretion of the trial court (see Matter of Steven B., 6
NY3d 888, 889; Matter of Latonia W [Anthony W], 144 AD3d 1692, 1692-
1693, |Iv denied 28 Ny3d 914; Matter of Sophia MG -K [Tracy G-K ],
84 AD3d 1746, 1747). Under the circunmstances presented here,
including that the issue is the termnation of parental rights, we
conclude that it was an abuse of discretion to deny the nother’s
request for a continuance. W therefore vacate the order and remt
the matter to Famly Court to allow the nother to present evidence at
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a reopened fact-finding hearing (see Matter of Joy Cynlinda C., 243
AD2d 631, 632; Matter of Tesema H., 227 AD2d 122, 122).

In Iight of our determ nation, we do not address the nother’s
remai ni ng contentions.

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Suprenme Court, Monroe County (Philip
B. Dattilo, Jr., J.H O), entered February 19, 2016. The order, inter
alia, increased the child support obligation of defendant.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating the second through fifth,
seventh, and ninth ordering paragraphs and, with respect to paragraphs
A and I1C of the visitation schedule, ordering that defendant shal
have alternating weekend visitation with the children, year-round,
with pick-up at 7:30 p.m on Friday and drop-off at 7:30 p.m on
Sunday, and as nodified the order is affirmed w thout costs, and the
matter is remtted to Suprene Court, Monroe County, for further
proceedi ngs in accordance with the followi ng memorandum Plaintiff
not her and defendant father are the parents of three mi nor children.
The parties divorced in 2013, and the divorce judgnent incorporated a
vol untary agreenent concerning, inter alia, child custody, visitation,
and support. Wth respect to child custody and visitation, the
parties agreed to joint custody and to a visitation schedul e pursuant
to which the father had the children from7:30 a.m on Tuesdays until
7:30 a.m on Thursdays, as well as overnight visitation on Mindays and
Fridays if the father was able to pick the children up before 7:00
p.m on those evenings. Wth respect to child support, the parties
agreed to opt out of the requirenents of the Child Support Standards
Act (CSSA) in favor of a provision requiring the father to pay the
not her $900 per nonth. In addition, the father and the nother agreed
to split all of the children’s other expenses equally. The parties’
agreenent al so contained an attorney’s fees provision, which stated
that, if either party had to seek judicial intervention to enforce the
agreenent, the party who had failed to pay a nonetary anmpunt ow ng
under the agreenment would be responsible for the other party’s
attorney’ s fees, costs, and disbursenents in securing reinbursenent
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for such anpunt ow ng.

I n Novenber 2014, by order to show cause and supporting
affidavits, the nother sought sole custody of the children, an
increase in the father’s child support obligation to conport with the
CSSA, and a noney judgnent for certain expenses that the father had
not paid. The nother also sought attorney’s fees pursuant to the
provision in the parties’ agreenent. Following a hearing by a
judicial hearing officer, Suprenme Court denied the nother’s request
for sole custody but nodified the visitati on schedule, awarded the
not her $1,914.57 for unpaid expenses, and increased the father’s child
support obligation to conmport with the CSSA. The court al so awar ded
t he nmother $11,336.94 for attorney’s fees, costs, and disbursenents.

We conclude, first, that the court erred in increasing the
father’s child support obligation, and we therefore nodify the order
accordingly. A court “may nodify an order of child support, including
an order incorporating w thout merging an agreenent or stipul ation of
the parties, upon a show ng of a substantial change in circunstances”
(Domestic Relations Law 8§ 236 [B] [9] [b] [2] [i]; see Matter of Brink
v Brink, 147 AD3d 1443, 1444). Here, the nother failed to denonstrate
a substantial change in circunstances warranting an upward
nodi fication of child support (see Mancuso v Mancuso, 134 AD3d 1421,
1421-1422). In her affidavit supporting her request for increased
child support and during her hearing testinony, the nother stated only
that the father failed to pay his share of the expenses for the
children’s extracurricular activities. She admtted during her
heari ng testinony, however, that the children s basic needs are being
met. Inasnuch as the nother’s renedy for the father’s failure to pay
his share of the expenses is to seek enforcenent of the agreenent, the
court erred in increasing the father’s child support obligation as a
substitute for that relief (see generally Matter of Covington v Boyl e,
127 AD3d 1393, 1394).

The court’s determ nation that a nodification of the visitation
schedule is in the children’s best interests is supported by a sound
and substantial basis in the record (see generally Sitts v Sitts, 74
AD3d 1722, 1723). The father’s constantly changi ng work schedul e
results in his inability to see the children for visitation on certain
days and has created aninosity between the parties. Thus, the court’s
new schedul e providing for visitation with the father on alternating
weekends, instead of Mondays and Fridays, is in the children s best
interests (see Matter of Murphy v Wells, 103 AD3d 1092, 1093, |v
deni ed 21 NY3d 854; Matter of Vasquez v Barfield, 81 AD3d 1398, 1399).
W agree with the father, however, that the court’s order is anbi guous
regarding the timng of his weekend visitation. W therefore further
nodi fy the order to clarify that the father will pick up the children
at 7:30 p.m on Fridays, and drop themoff at 7:30 p.m on Sundays, on
al ternati ng weekends, year-round.

Lastly, we agree with the father that the court abused its
di scretion in awardi ng the nmother $11,336.94 in attorney’s fees,
costs, and di sbursenents, and we therefore further nodify the order
accordingly. The father was not provided a nmeani ngful opportunity to
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object to, or request a hearing on, the nother’s attorney’s
affirmation requesting fees. Further, inasnuch as the majority of the
heari ng was spent on the nother’s request for sole custody, which the
court denied, we conclude that the sum awarded was excessive. That is
especially true in light of the fact that the nother sought the
attorney’ s fees under the provision of the parties’ agreenent
providing for reinbursenent of expenses sought under that agreenent.
W therefore remt the matter to Suprenme Court for a determ nation of
reasonabl e attorney’ s fees, costs, and disbursenents, in accordance
with the parties’ agreenent, after the father has been afforded an
opportunity to oppose the application.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Mnroe County (Al ex
R Renzi, J.), rendered February 27, 2013. The judgnent convi cted
def endant, upon a jury verdict, of crimnal contenpt in the first
degree (five counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
following a jury trial of five counts of crimnal contenpt in the
first degree (Penal Law 8 215.51 [c]). Defendant failed to preserve
for our review his contention that the evidence is legally
insufficient to support his conviction inasnmuch as the ground advanced
for defendant’s trial notion for an order of dism ssal was different
than that now advanced on appeal (see People v Kelly, 79 AD3d 1642,
1642, |Iv denied 16 NY3d 832; see also People v Gay, 86 Ny2d 10, 19;
People v Nuffer, 70 AD3d 1299, 1299). 1In any event, we reject
defendant’s contention. Viewing the evidence in the |ight nost
favorable to the People (see People v Contes, 60 Ny2d 620, 621), we
conclude that the evidence is legally sufficient to support the
conviction (see People v Bl eakley, 69 Ny2d 490, 495).

Def endant further contends that a special information setting
forth a prior conviction of crimnal contenpt in the second degree
could not serve to establish a predicate conviction because it
references an incorrect Penal Law provision for that crinme. W note,
however, that defendant never objected to the irregularity, and thus
his contention is not preserved for our review (see CPL 470.05 [2]).
In any event, we further note that the special information refers to
the correct nanme of the crinme, thereby establishing that the error is
“akin to a mere m snoner in the designation of the crine charged,
whi ch does not create a jurisdictional defect” (People v Bishop, 115
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AD3d 1243, 1244, |v denied 23 Ny3d 1018, reconsideration denied 24
NY3d 1082 [internal quotation marks onmitted]). Moreover, defendant
admtted in Suprene Court that “[he was] in fact the sane person who
was previously convicted of crimnal contenpt in the second degree on
April 7, 2010 in Greece,” which elimnated any possi bl e confusion.

Def endant’ s contention that the court erred in allow ng proof of
the predicate conviction in violation of CPL 200.60 is unpreserved for
our review (see People v Anderson, 114 AD3d 1083, 1086, |v denied 22
NY3d 1196), and we decline to exercise our power to reviewit as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[a]). We further conclude that any error in the court’s Mdlineux and
Sandoval rulings is harm ess inasmuch as the evidence of defendant’s
guilt is overwhelmng, and there is no significant probability that
def endant woul d have been acquitted but for the error (see People v
Arafet, 13 NY3d 460, 467; People v Grant, 7 NY3d 421, 424-425).

Def endant failed to preserve for our review all but one of his
present clains with respect to alleged instances of prosecutoria
m sconduct (see CPL 470.05 [2]) and, in any event, we concl ude that
“[alny inproprieties were not so pervasive or egregious as to deprive
defendant of a fair trial” (People v Resto, 147 AD3d 1331, 1333, I|v
denied _ NY3d __ [Apr. 28, 2017] [internal quotation marks
omtted]).

Def endant’ s contention that the order of protection issued at
sentencing | acked a sufficient rationale and was not issued in
accordance with procedures nandated under the Crimnal Procedure Law
is unpreserved for our review. Defendant “failed to challenge the
i ssuance of the order of protection at sentencing or to seek vacatur
of the final order of protection” (People v Lewis, 125 AD3d 1462,

1462, |v denied 25 Ny3d 1074). W decline to reach that contention as
a matter of discretion in the interest of justice (see CPL 470.15 [ 3]

[c]).

Al t hough we have broad power to nodify a sentence that is unduly
harsh and severe, even if the sentence falls within the perm ssible
statutory range (see CPL 470.15 [6] [b]; see also People v Snart, 100
AD3d 1473, 1475, affd 23 NY3d 213; People v Del gado, 80 Ny2d 780, 783;
Peopl e v Wods, 142 AD3d 1356, 1358-1359), we see no reason to do so
in this case.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal , by perm ssion of the Appellate D vision of the Suprene
Court in the Fourth Judicial Departnment, froman order of the Mnroe
County Court (Vincent M Dinolfo, J.), entered Decenber 23, 2015 in a
proceedi ng pursuant to CPL 330.20. The order, anong other things,
deni ed petitioner’s application for a subsequent retention order and
directed the i nmedi ate rel ease of respondent from custody.

It is hereby ORDERED t hat the order so appealed fromis
unani nously vacated on the |l aw without costs and the matter is
remtted to Monroe County Court for a hearing pursuant to CPL 330. 20

(9).

Menorandum I n a proceedi ng pursuant to CPL 330.20, petitioner
appeal s, by perm ssion of this Court, froman order that, wthout a
hearing, released and di scharged respondent, hereafter referred to as
def endant (see CPL 330.20), fromthe care and custody of the New York
State O fice of Mental Health (QVH).

In 2007, after being indicted for assault, defendant entered a
pl ea of not responsible by reason of nental disease or defect (see
Penal Law 8§ 40.15), and he was subsequently confined to a secure
facility for treatment (see CPL 330.20 [1] [c]; [6]). Although
originally determned to suffer froma “dangerous nental disorder,’
def endant progressed in treatnent to the point where he was
transferred to a nonsecure psychiatric facility. Petitioner
nevert hel ess contends that defendant remains “[nlentally ill” and in

’
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need of “care and treatnent as a patient, in the in-patient services
of a psychiatric center under the jurisdiction of the state office of
mental health” (CPL 330.20 [1] [d]). As a result, petitioner
commenced this proceedi ng seeking a “[s]ubsequent retention order”
(CPL 330.20 [1] [i]). In support of the application, petitioner
submitted, inter alia, an appropriate affidavit froma psychiatric
exam ner in accordance with CPL 330.20 (20). Defendant denmanded a
heari ng pursuant to CPL 330.20 (9), but he did not submt any
affidavits in opposition to the application.

Foll owi ng a conference, County Court issued a tenporary order of
retenti on on consent, which provided defendant with a period of
unescorted furloughs (see CPL 330.20 [1] [k]). The court otherw se
preserved all rights of the parties and stated its intention of
“setting a hearing of the [OW s] application for a [s]ubsequent
[r]etention [o]rder pursuant to CPL 330.20.” After the expiration of
t he agreed-upon furlough period, the parties appeared before the
court, and the court sunmarily, i.e., wthout conducting an
evidentiary hearing and over petitioner’s objection to that om ssion,
i ssued a release order that, inter alia, provided for defendant’s
i mredi ate rel ease, directed that defendant “shall be discharged from
further supervision by the Conmm ssioner of Mental Health,” and
forthwith term nated such supervision. W note at this juncture that
under the circunstances presented, defendant correctly concedes that
the provision in the rel ease order discharging himfrom further
supervi sion by the Conm ssioner of Mental Health is inproper, and we
t herefore vacate that provision.

Petitioner contends that the court erred in issuing a rel ease
order without conducting an evidentiary hearing and in failing to
i ssue an order of conditions therewith (see CPL 330.20 [12]). W
agree and therefore vacate the remai nder of the rel ease order.

Before issuing a rel ease order, the court nust conduct a hearing
to “determne the defendant’s present nental condition” (CPL 330.20
[12]). Here, the undi sputed subm ssions before the court in support
of petitioner’s application for a subsequent retention order
denonstrated that defendant remained “nentally ill” as defined in CPL
330.20 (1) (d) and in need of in-patient treatnment. Nonethel ess,
wi t hout taking any testinony or receiving any evidence, the court
issued a rel ease order. That, itself, was error. Mreover, before
issuing a release order, the court nmust “find[] that the defendant
does not have a dangerous nental disorder and is not nentally ill”
(CPL 330.20 [12]; see Matter of Ranbn M, 294 AD2d 59, 63, lv
di sm ssed 98 NYy2d 727). Here, we agree with petitioner that the court
further erred in failing to make any finding on that issue.

Even assum ng, arguendo, that the rel ease order was properly
i ssued, we further conclude, as petitioner correctly contends, that
the court erred in failing to issue therewith an order of conditions
which, inter alia, “shall incorporate a witten service plan prepared
by a psychiatrist famliar with the defendant’s case history and
approved by the court” (CPL 330.20 [12]).
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In light of the foregoing analysis and our vacatur of the rel ease
order, we remt the matter to County Court for the requisite hearing
pursuant to CPL 330.20 (9).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

655

KA 15-00325
PRESENT: SM TH, J.P., PERADOTTO, DEJOSEPH, NEMOYER AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EDUARDO BURTES, DEFENDANT- APPELLANT.

D.J. & J. A CIRANDO, ESQS., SYRACUSE (BRADLEY E. KEEM OF COUNSEL), FOR
DEFENDANT- APPELLANT.

VALERI E G GARDNER, DI STRICT ATTORNEY, PENN YAN (DAVID G MASHEWSKE OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Yates County Court (W Patrick
Fal vey, J.), rendered February 3, 2015. The judgnment convicted
def endant, upon his plea of guilty, of grand larceny in the third
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of grand larceny in the third degree (Pena
Law 8§ 155.35 [1]). Contrary to defendant’s contention, we concl ude
that the record establishes that County Court “conducted an adequate
colloquy to ensure that the waiver of the right to appeal was a
knowi ng and vol untary choice” (People v Davis, 129 AD3d 1613, 1613, Iv
deni ed 26 NY3d 966 [internal quotation marks omitted]), and that
“[t]he ‘plea colloquy, together with the witten waiver of the right
to appeal, adequately apprised defendant that the right to appeal is
separate and distinct fromthose rights automatically forfeited upon a
plea of guilty’ ” (People v Wllianms, 132 AD3d 1291, 1291, Iv denied
26 NY3d 1151; see People v Lopez, 6 NY3d 248, 256). Contrary to
defendant’s further contention, the court “was not required to specify
during the colloquy which specific clainms survive the waiver of the
right to appeal” (People v Rodriguez, 93 AD3d 1334, 1335, |v denied 19
NY3d 966) .

Def endant’ s contention that “his plea was not know ng,
intelligent and voluntary ‘because he did not recite the underlying
facts of the crime but sinply replied to [the court’s] questions with
nmonosyl | abi ¢ responses is actually a challenge to the factua
sufficiency of the plea allocution,” which is enconpassed by the valid
wai ver of the right to appeal” (People v Sintoe, 74 AD3d 1858, 1859,
v denied 15 Ny3d 778). Defendant’s further contention that his plea



- 2- 655
KA 15-00325

was not knowi ng, intelligent and voluntary because the court was
unclear in reciting the value of the stolen property “is actually an
addi tional challenge to the factual sufficiency of the plea

al l ocution, and that chall enge al so does not survive his valid waiver
of the right to appeal” (People v Daniels, 59 AD3d 943, 943, |v denied
12 NY3d 852; see People v Copp, 78 AD3d 1548, 1549, |Iv denied 16 Ny3d
797). In addition, defendant contends that his plea was involuntary
because he stated that he was dependent on narcotic pain nedication
and expressed uncertainty about his understandi ng of the proceedings,
and the court failed to conduct a sufficient inquiry to ensure that
the plea was voluntary. Although that contention survives the waiver
of the right to appeal, defendant failed to preserve his contention
for our review because he did not nove to withdraw the plea or to
vacate the judgnent of conviction on that ground (see People v Feliz,
70 AD3d 1355, 1356, |v denied 14 Ny3d 887; People v Brown, 305 AD2d
1068, 1068-1069, |Iv denied 100 NYy2d 579). In any event, that
contention lacks nmerit. The record establishes that the court
conducted a sufficient inquiry to ensure that the plea was vol untary,
and defendant responded that he had not taken any narcotic pain

medi cation for nearly two weeks prior to the plea and that he
under st ood t he proceedi ngs (see People v Rosado, 70 AD3d 1315, 1316,

| v deni ed 14 Ny3d 892; People v Zulian, 68 AD3d 1731, 1732, |v denied
14 NY3d 894).

Finally, defendant’s valid waiver of the right to appeal
enconpasses his challenges to the court’s suppression ruling (see
Peopl e v Sanders, 25 NY3d 337, 342; People v Kenp, 94 Ny2d 831, 833),
and to the severity of his sentence (see Lopez, 6 NY3d at 255-256;
Davis, 129 AD3d at 1615; cf. People v Maracle, 19 Ny3d 925, 928).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, NEMOYER, AND CURRAN, JJ.

DAVID G HARRI'S, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

WARD GREENBERG HELLER & REI DY LLP, TONY SEARS,
THOVAS S. D ANTONI O, SYRACUSE UNI VERSI TY, NANCY
CANTOR, ERIC SPINA, MELVIN STI TH, RANDAL ELDER,
SUSAN ALBRI NG AND BRI AN DEJOSEPH,

DEFENDANTS- RESPONDENTS.

(APPEAL NO. 1.)

DAVID G HARRI'S, PLAI NTI FF- APPELLANT PRO SE

WARD GREENBERG HELLER & REI DY LLP, ROCHESTER (HAROLD A. KURLAND OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS WARD GREENBERG HELLER & REI DY
LLP, TONY SEARS, AND THOVAS S. D ANTONI O

WARD GREENBERG HELLER & REI DY LLP, ROCHESTER (TONY R SEARS CF
COUNSEL), FOR DEFENDANTS- RESPONDENTS SYRACUSE UNI VERSI TY, NANCY
CANTOR, ERIC SPI NA, MELVIN STITH, RANDAL ELDER, AND SUSAN ALBRI NG

JOHN W MCCONNELL, OFFI CE OF COURT ADM NI STRATI ON, ALBANY (JOHN J.
SULLI VAN OF COUNSEL), FOR DEFENDANT- RESPONDENT BRI AN DEJOSEPH.

Appeal from an order of the Suprene Court, Mnroe County (Thomas
A. Stander, J.), entered February 1, 2016. The order granted the
noti ons of defendants to dism ss the supplenental conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs and defendants’ notions
are deni ed.

Menmorandum  Plaintiff comrenced this action asserting various
causes of action arising out of prior litigation. Prior to answering,
def endant Brian DeJoseph noved pursuant to CPLR 3211 to dism ss the
suppl ement al conpl aint agai nst him and defendants Ward G eenberg
Hel ler & Reidy LLP, Tony Sears, and Thomas S. D Antonio (collectively,
attorney defendants) and defendants Syracuse University, Nancy Cantor,
Eric Spina, Melvin Stith, Randal El der and Susan Al bring
(collectively, university defendants) noved separately to dismss the
suppl enrent al conpl ai nt agai nst them pursuant to CPLR 3211 and for
sanctions. Prior to the return date on the notions, plaintiff filed
vol untary notices of discontinuance pursuant to CPLR 3217 (a) (1) with
respect to all defendants. In appeal No. 1, plaintiff appeals from an
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order in which Supreme Court, inter alia, determned that plaintiff’s
vol untary di sconti nuance was untinely and granted the relief sought in
def endants’ respective notions. |In appeal No. 2, plaintiff appeals
froman order that determ ned the amount of nonetary sanctions agai nst
hi m

Addressing first the order in appeal No. 1, we conclude that the
court erred in determning that plaintiff’s notices of discontinuance
were untinmely. Wen interpreting a statute, “ ‘[t]he starting point
is always to ook to the [statutory] |anguage itself’ ” (Pultz v
Economaki s, 10 NY3d 542, 547). CPLR 3217 provides, in relevant part,
that “[a]ny party asserting a claimmay discontinue it wthout an
order . . . by serving upon all parties to the action a notice of
di sconti nuance at any time before a responsive pleading is served or,
if no responsive pleading is required, within twenty days after
service of the pleading asserting the claimand filing the notice with
proof of service with the clerk of the court” (CPLR 3217 [a] [1]

[ enphasi s added]). Thus, the statute provides a plaintiff with “an
‘absol ute and unconditional’ right to discontinue an action prior to
the service of a responsive pleading” (Mnkow v Mtel ka, 46 AD3d 864,
864). This nethod of discontinuing an action requires no intervention
fromthe court (see McMahon v McMahon, 279 AD2d 346, 348; Chandler v
Chandl er, 108 AD2d 1035, 1036).

We conclude that the notices of discontinuance were not untinely
because a notion to dism ss pursuant to CPLR 3211 is not a “responsive
pl eadi ng” for purposes of CPLR 3217 (a) (1). A notion pursuant to
CPLR 3211 does not fall within the neaning of a “pleading” as defined
by CPLR 3011. Rather, a “notion” is defined in the CPLR as “an
application for an order” (CPLR 2211). Indeed, the ternms “responsive
pl eadi ng” and “notion to dismss pursuant to CPLR 3211" are not used
i nterchangeably in the CPLR but, rather, are treated as distinct,
separate itens. For instance, CPLR 3211 (d) provides that, under
certain circunstances, “the court may deny the [CPLR 3211] notion,
all owing the noving party to assert the objection in his responsive
pl eadi ng” ([enphasis added]). Likew se, CPLR 3211 (e) provides that,
“[a]J]t any tinme before service of the responsive pleading is required,
a party may nove on one or nore grounds set forth in [CPLR 3211 (a)].”
It is clear fromthe | anguage used throughout the CPLR that the
Legislature did not intend a CPLR 3211 notion to be considered a
“responsi ve pleading.”

The | egislative history of CPLR 3217 supports our interpretation
of the statute. Under the common law, a plaintiff had an absolute
right to discontinue an action at any tine before the jury rendered a
verdi ct (see Schintzuis v Lackawanna Steel Co., 224 NY 226, 231).

Rul e 301 of the Rules of Civil Practice superseded the conmon | aw and
set forth a procedure based, in part, on rule 41 of the Federal Rules
of Civil Procedure, which prohibited discontinuances as of right after
an answer (see First Prelimnary Rep of Advisory Conmon Prac and Pro,
1957 NY Legis Doc No. 6 [b] at 104). Upon the enactnent of the CPLR
the relevant rule utilized the term “responsive pl eadi ng” rather than
“answer” (see CPLR 3217 [a] [fornmer (1)] [as added by L 1962, ch
308]). The Advisory Conmittee on Practice and Procedure noted that
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the court has the “power to inpose terns and conditions, except if the
parties stipulate or the discontinuance cones within the limted
period specified in subdivision (a) (1)” (First Prelimnary Rep of

Advi sory Comm on Prac and Pro, 1957 NY Legis Doc No. 6 [b] at 104).
The | anguage of the newy enacted CPLR 3217 provided a voluntary

di sconti nuance w thout an order “by serving upon all parties to the
action a notice of discontinuance at any tine before a responsive
pleading is served or within twenty days after service of the pleading
asserting the claim whichever is earlier, and filing the notice with
proof of service with the clerk of the court” (CPLR 3217 [a] [former
(1)] [as added by L 1962, ch 308]). Thus, the voluntary

di sconti nuance upon notice could only be served, at the very |atest,
20 days after the conplaint.

In 2011, the Legislature anended the statute by renoving the
“whi chever is earlier” clause and |limting the requirenent that a
vol untary di sconti nuance occur within 20 days of service of the
pl eading to the situation in which the pleading for the clai mdoes not
require a response (see L 2011, ch 473, 8 4, eff Jan. 1, 2012). The
| egi slative history of that anmendnent provides that “the change woul d
give maximum flexibility to parties who may want to settle clains very
early in the litigation process” (Senate Introducer Memin Support,
Bill Jacket, L 2011, ch 473 at 7), and would “bring the CPLR into |ine
with” Federal Rules of Civil Procedure rule 41, which allows voluntary
di sconti nuance of an action up until an answer is served (Senate
| ntroducer Memin Support, Bill Jacket, L 2011, ch 473 at 7). Thus,
the | egislative change provided that, if a responsive pleading is
requi red or demanded, a plaintiff has an absolute right to discontinue
an action voluntarily until a responsive pleading is served.

Based on the statute’s | anguage and the |legislative history, we
conclude that a determ nation that a notion to dismiss is a responsive
pleading is contrary to the statute. Mreover, if the Legislature
intended for a notion to dismss to defeat a plaintiff’s absolute
right to serve a notice of discontinuance, it could easily have said
so. Thus, in appeal No. 1, we conclude that plaintiff’s notices of
di sconti nuance were tinely, and we therefore reverse the order
t herein.

Wth respect to appeal No. 2, because plaintiff’s voluntary
notices of discontinuance were tinely, the action was discontinued and
“it is as if it had never been; everything done in the action is
annulled and all . . . order[s] in the case are nullified” (Newman v
Newman, 245 AD2d 353, 354). Thus, the order in appeal No. 2 is a
nullity and plaintiff’s appeal fromthat order is acadeni c.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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WARD GREENBERG HELLER & REI DY LLP, TONY SEARS,
THOVAS S. D ANTONI O, SYRACUSE UNI VERSI TY, NANCY
CANTOR, ERIC SPINA, MELVIN STI TH, RANDAL ELDER,
SUSAN ALBRI NG AND BRI AN DEJOSEPH,

DEFENDANTS- RESPONDENTS.

(APPEAL NO. 2.)

DAVID G HARRI'S, PLAI NTI FF- APPELLANT PRO SE.

WARD GREENBERG HELLER & REI DY LLP, ROCHESTER (HAROLD A. KURLAND OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS WARD GREENBERG HELLER & REI DY
LLP, TONY SEARS, AND THOVAS S. D ANTONI O

WARD GREENBERG HELLER & REI DY LLP, ROCHESTER (TONY R SEARS CF
COUNSEL), FOR DEFENDANTS- RESPONDENTS SYRACUSE UNI VERSI TY, NANCY
CANTOR, ERIC SPI NA, MELVIN STI'TH, RANDAL ELDER, AND SUSAN ALBRI NG

JOHN W MCCONNELL, OFFI CE OF COURT ADM NI STRATI ON, ALBANY (JOHN J.
SULLI VAN OF COUNSEL), FOR DEFENDANT- RESPONDENT BRI AN DEJOSEPH.

Appeal from an order of the Suprene Court, Mnroe County (Thomas
A. Stander, J.), entered July 28, 2016. The order directed plaintiff
to pay attorneys fees.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Sanme nenorandumas in Harris v Ward Greenberg Heller & Reidy LLP
([appeal No. 1] _ AD3d ___ [June 16, 2017]).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court
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PRO BONO APPEALS PROGRAM ALBANY, HANCOCK ESTABROCK, LLP, SYRACUSE
(JAVES P. YOUNGS OF COUNSEL), FOR PETI Tl ONER- APPELLANT.

TERRENCE C. BROWN- STEI NER, EAST ROCHESTER, FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Fam |y Court, Monroe County (Joseph
G Nesser, J.), entered June 30, 2015 in a proceedi ng pursuant to
Fam |y Court Act article 4. The order denied petitioner’s objection
to orders issued by the Support Magistrate.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |l aw by granting the objection in part and
reinstating the cross petition of Katrina V. Deshotel for a downward
nodi fication of child support and as nodified the order is affirned
Wi t hout costs and the matter is remtted to Fam |y Court, Monroe
County, for further proceedings in accordance with the foll ow ng
menmor andum  Katrina V. Deshotel (nother), the petitioner in appea
No. 1 and the respondent in appeal No. 2, appeals froman order in
appeal No. 1 that, inter alia, denied her objection to four separate
orders issued by a support nmagistrate. In those four orders, the
Support Magi strate denied the nother’s notion for recusal, disn ssed
the violation petition of Mark A. Mandile (father), the respondent in
appeal No. 1 and the petitioner in appeal No. 2, denied the nother’s
notion “to reduce or ‘cap’ arrears” and dism ssed the nother’s cross
petition for a dowmward nodification of child support.

I n appeal No. 2, the nother appeals froman order, issued after a
remttal fromthis Court (Matter of Mandile v Deshotel, 136 AD3d
1379), that denied the nother’s objections to the Support Magistrate’s
deni al of her cross petition for a downward nodification of child
support. The cross petition in appeal No. 1 was filed while the prior
appeal in appeal No. 2 was pendi ng.

Addressing first appeal No. 2, we conclude that Fam |y Court did
not err in inputing incone to the nother in denying her objections to
t he denial of her cross petition for a downward nodification of child
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support. “A court need not rely upon a party’s own account of his or
her finances, but may inpute inconme based upon the party’ s past incone
or denonstrated future potential earnings . . . The court may inpute

inconme to a party based on his or her enploynent history, future
earni ng capacity, educational background, or noney received from
friends and relatives . . . [In addition, a court] may properly inpute
income in calculating a support obligation where [it] finds that a
party’s account of his or her finances is not credible or is suspect”
(Matter of Rohne v Burns, 92 AD3d 946, 947). In our view, the record
supports the determ nation that the nother “has access to, and
receives, financial support froni her paranour, w th whom she resides
(id.; see Matter of Collins v Collins, 241 AD2d 725, 727, appeal

di sm ssed and |v denied 91 Ny2d 829).

Contrary to the nother’s contention in appeal Nos. 1 and 2, the
court did not err in failing to inpute inconme to the father when
addressing the nother’s initial burden on her cross petitions for a
downward nodi fication of child support. It is well settled that “[a]
party seeking a downward nodification of his or her child support
obligation nust establish a substantial change in circunstances”
(Matter of Gay v Gay, 52 AD3d 1287, 1288, |v denied 11 Ny3d 706).

In the nother’s cross petitions, the nother alleged that the change in
circunstances was a reduction in her incone level. Thus, the father’s
i ncome or inputed inconme woul d have becone relevant only if the nother
met her initial burden of establishing a reduction in her incone.

“The Support Magistrate was not bound by the account provided by [the
nmot her] of [her] own finances . . . [, and] was therefore entitled to
i mpute incone to [the nother] from [support provided by her paranour]”
i n determ ning whet her the nother had established a substantial change
in circunmstances (Matter of Todd RW v Gail AW, 38 AD3d 1181, 1182;
see Famly & Act 8§ 413 [1] [b] [5] [iv] [D]).

W reject the nother’s contention in appeal No. 1 that the

Support Magi strate was bi ased and had prejudged her cross petition.

“ *Absent a |egal disqualification under Judiciary Law 8 14, which is
not at issue here, [the Support Mgistrate] is the sole arbiter of
recusal, and his or her decision, which lies within the persona

consci ence of the [Support Magistrate], will not be disturbed absent
an abuse of discretion” ” (Matter of Barney v Van Auken, 97 AD3d 959,
960, |v denied 20 NY3d 856, rearg denied 20 NY3d 1083). Here, we
percei ve no such abuse of discretion. To the extent that the nother
contends that the Support Magistrate inproperly assisted the father in
exam nation of the nother, that contention is not preserved for our
review (see Matter of Reinhardt v Hardi son, 122 AD3d 1448, 1448-1449),
and the record does not establish that the Support Magi strate crossed
the line between judge and advocate (see generally Matter of Cadle v
Hll, 23 AD3d 652, 653).

We conclude in appeal No. 1, however, that the Support Magistrate
erred in dismssing the nother’s cross petition for a downward
nodi fication of child support. The sole justification for that
di sm ssal was the nother’s failure to provide financial disclosure
from her paranour, a nonparty, who had filed an affidavit stating that



- 3- 687

CAF 15-01245
he refused to provide financial disclosure to the court. “Wile
certain penalties or sanctions may be appropriate for the individua
conduct of [the nother] . . . , it is apparent that the actions of a

nonparty wei ghed heavily in the decision to invoke the ‘ultimte
penalty’ 7 (Fox v Fox, 9 AD3d 549, 550). Under the circunstances of
this case, we conclude that the court erred in dismssing the cross
petition based on a nonparty’s refusal to disclose financial
information voluntarily (see id.; see also Matter of Anthony S. v

Moni que T.B., 148 AD3d 596, 597). W therefore nodify the order in
appeal No. 1 by granting the nother’s objection in part and
reinstating the nother’s cross petition for a downward nodi fication of
child support, and we remt the matter to Famly Court for a new
hearing on the cross petition.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF MARK A. MANDI LE
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KATRI NA V. DESHOTEL, RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

PRO BONO APPEALS PROGRAM ALBANY, HANCOCK ESTABROCK, LLP, SYRACUSE
(JAVES P. YOUNGS OF COUNSEL), FOR RESPONDENT- APPELLANT.

TERRENCE C. BROWN- STEI NER, EAST ROCHESTER, FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Fam |y Court, Monroe County (Joseph
G Nesser, J.), entered February 24, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 4. The order deni ed respondent’s objections
to an order of the Support Magi strate.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Sanme nmenorandum as in Matter of Deshotel v Mandile ([appeal No.
1] _ AD3d __ [June 16, 2017]).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court
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CORNELL UNI VERSI TY, SKANSKA USA BU LDI NG, | NC.,
DEFENDANTS- RESPONDENTS- APPELLANTS,

SKYWORKS EQUI PMENT LEASI NG, LLC, SKYWORKS, LLC
AND JLG I NDUSTRI ES, | NC.,

DEFENDANTS- APPELLANTS- RESPONDENTS.

BARCLAY DAMON, LLP, BUFFALO (DENNIS R MCCOY OF COUNSEL), FOR
DEFENDANTS- APPELLANTS- RESPONDENTS SKYWORKS EQUI PMENT LEASI NG, LLC, AND
SKYWORKS, LLC

COLUCCI & GALLAHER, P.C., BUFFALO ( MARYBETH P. MANTHARAM OF COUNSEL),
FOR DEFENDANT- APPELLANT- RESPONDENT JLG | NDUSTRI ES, | NC

HURWTZ & FINE, P.C., BUFFALO (DAVID R ADAMS OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS- APPELLANTS.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal s and cross appeal froman order of the Suprenme Court, Erie
County (John L. Mchal ski, A.J.), entered August 2, 2016. The order,
anong ot her things, denied the notion of defendants Skyworks Equi pnent
Leasi ng, LLC and Skyworks, LLC for sunmary judgnment dism ssing the
conplaint and cross clains against them and granted the notion of
def endant JLG Industries, Inc. for leave to file cross cl ai ns agai nst
al | defendants.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |Iaw by granting the notion of defendants
Skywor ks Equi pnent Leasing, LLC and Skyworks, LLC, dismssing the
conpl aint and cross cl ai ns agai nst them and denying that part of the
notion of defendant JLG Industries, Inc. seeking leave to file a cross
claimfor contribution against those defendants, and as nodified the
order is affirmed w thout costs.

Menmorandum  Plaintiff was injured when he fell froman el evated
boomlift that he was using to install w ndows in a building under
construction at defendant Cornell University (Cornell). At the tine
of the accident, plaintiff was enployed as a glazier by a
subcontractor hired by defendant Skanska USA Buil ding, Inc. (Skanska),
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t he general contractor on the construction project. The el evated boom
lift was designed and manufactured by defendant JLG Industries, Inc.
(JLG and leased to plaintiff’s enployer by defendants Skyworks

Equi prrent Leasing, LLC, and Skyworks, LLC (collectively, Skyworks

def endant s) .

Plaintiff originally commenced an action in Suprene Court,
Tonpki ns County (Ml vey, J.), against only Cornell and Skanska,
al | egi ng common-| aw negl i gence and viol ati ons of Labor Law 88 200, 240
(1) and 241 (6). That court denied plaintiff’'s notion for partia
summary judgnent on Labor Law 8 240 (1) liability and granted the
cross nmotion of Cornell and Skanska seeking summary j udgnent
dism ssing that claim On appeal, the Third Departnent affirnmed the
order (Grove v Cornell Univ., 75 AD3d 718), but the Court of Appeals
thereafter nodified the Third Departnment’s order by denying the cross
notion and reinstating the Labor Law 8§ 240 (1) claim (G ove v Cornel
Univ., 17 NY3d 875). Wile the appeal to the Court of Appeals was
pendi ng, plaintiff, Cornell and Skanska stipulated to disnm ss the
remai ning clainms on the nerits.

In addition, while the appeal to the Third Departnent was
pendi ng, plaintiff comenced an action in Supreme Court, Erie County,
agai nst the Skyworks defendants, JLG and anot her defendant that is no
| onger a party. |In that action, plaintiff alleged that his injuries
were the result of the defective condition of the boomlift.
Plaintiff alleged causes of action for negligence and defective
manuf act ure and desi gn agai nst JLG and negligence in the naintenance,
repair, servicing and/or inspection of the boomlift against the
Skywor ks defendants. After the Court of Appeals reinstated the Labor
Law 8 240 (1) claimagainst Cornell and Skanska, the Tompkins County
and Erie County actions were consolidated into a single action in
Suprene Court, Erie County. In their anmended answer follow ng
consol i dation, Cornell and Skanska asserted cross clains for
i ndemmi fication agai nst the Skyworks defendants and JLG JLG did not
assert any cross clains in its answer.

JLG noved for summary judgnment dism ssing the conplaint and cross
clainms against it, Cornell and Skanska cross-noved for sunmmary
j udgnment seeking a conditional order of indemification against JLG
t he Skywor ks defendants noved for summary judgnment dism ssing the
conpl aint and cross cl ains against them and JLG noved separately for
| eave to assert cross clains for contribution against the other
defendants. By the order on appeal, Supreme Court (M chal ski, A J.)
granted JLG s notion for |leave to file cross clains for contribution
and ot herw se denied the notions and the cross notion.

Turning first to the appeal of the Skyworks defendants, we
conclude that the court erred in denying their notion seeking summary
j udgnment dism ssing the conplaint and the cross clains of Cornell and
Skanska agai nst them and in granting that part of JLG s notion
seeking |l eave to assert a cross claimagainst the Skyworks defendants
for contribution. The Skyworks defendants established as a matter of
law that they did not owe plaintiff a duty of care based upon their
obl i gati ons under the contract with plaintiff’s enployer. As a
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general rule, a contractual obligation, standing al one, does not give
rise to tort liability in favor of a third party (see Stiver v Good &
Fair Carting & Moving, Inc., 9 NY3d 253, 257; Eaves Brooks Costune Co.
v Y.B.H Realty Corp., 76 NY2d 220, 226), and the Skyworks defendants
present ed evidence denonstrating that none of the exceptions to that
general rule applied here (see generally Espinal v Melville Snow
Contrs., 98 NY2d 136, 140). 1In response, plaintiff failed to raise a
triable issue of fact. Further, there is no basis for JLG s cross
claimfor contribution against the Skywor ks defendants inasnmuch as
they owed no duty to plaintiff that would trigger any liability for
contribution (see Board of Educ. of Hudson Gty Sch. D st. v Sargent,
Webster, Crenshaw & Folley, 71 Ny2d 21, 27-28; Mlley v Aziz, 154 AD2d
578, 578-579), nor did they owe any duty directly to JLG that woul d
support such liability (see Raquet v Braun, 90 Ny2d 177, 182; cf.
Sommer v Federal Signal Corp., 79 Ny2d 540, 559). 1In addition, with
respect to the cross claimof Cornell and Skanska seeki ng common-| aw

i ndemmi fi cation agai nst the Skywor ks defendants, there is no duty owed
by the Skyworks defendants to them and thus “the key el enment of a
comon- | aw cause of action for indemification” is |acking (Raquet, 90
NY2d at 183). We therefore nodify the order by granting the notion of
t he Skywor ks defendants and denying that part of JLG s notion seeking
| eave to assert a cross claimfor contribution against them

Wth respect to the cross appeal of Cornell and Skanska, we
conclude that the court properly denied their cross notion for sunmmary
j udgnment seeking a conditional order of indemification against JLG
We agree with JLG that the stipulation between plaintiff, Cornell and
Skanska di sm ssing the comon-1| aw negli gence cause of action and Labor
Law 88 200 and 241 (6) clainms in the original action does not resolve
t he i ssue whether Cornell and Skanska were actively negligent in favor
of those defendants and agai nst JLG inasnmuch as JLG was not a party
to the stipulation (see Matter of Gegory v Gegory, 109 AD3d 616,
617). We agree with Cornell and Skanska, however, that the record
establishes as a matter of |aw that neither of themwas actively
negligent or had the type of supervision and control over the injury-
produci ng work that would subject themto liability based on
negl i gence (see McCarthy v Turner Constr., Inc., 17 NY3d 369, 377-
378). Thus, Cornell and Skanska established that their liability to
plaintiff, if any, arises solely under Labor Law 8 240 (1), and JLG
failed to raise a triable issue of fact in that regard. Neverthel ess,
“[t]o establish a claimfor common-|law i ndemi fication, ‘the one
seeking indemity nmust prove not only that it was not guilty of any
negl i gence beyond the statutory liability but nust al so prove that the
proposed i ndemitor was guilty of sone negligence that contributed to
t he causation of the accident’ ” (Perri v Glbert Johnson Enters.

Ltd., 14 AD3d 681, 684-685; see Foots v Consolidated Bldg. Contrs.,
Inc., 119 AD3d 1324, 1327). While we conclude that Cornell and
Skanska nmet their burden of establishing that they were “not guilty of
any negligence beyond the statutory liability” (Perri, 14 AD3d at
685), we further conclude that those defendants failed to establish
that JLG was guilty of some negligence that contributed to the

acci dent.

The court also properly granted that part of JLG s notion seeking
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| eave to assert a cross claimfor contribution against Cornell and
Skanska. That cross claimnmay be asserted despite the show ng of
Cornell and Skanska that they were not negligent. Under article 14 of
the CPLR, “[nJowhere is it required that the liability [for
contribution] be predicated upon negligence” (Doundoul akis v Town of
Henpstead, 42 NY2d 440, 451), and the cul pabl e conduct that supports a
contribution claimmy include the violation of a statutory duty (see
Li ppes v Atlantic Bank of N Y., 69 AD2d 127, 137; see also Belnmer v
HHM Assoc., Inc., 101 AD3d 526, 528).

Finally, with respect to the appeal of JLG we conclude that the
court properly denied that part of its notion seeking summary judgnent
di sm ssing the cross claimof Cornell and Skanska for conmon-|aw
indemmi fication against it. Contrary to the contention of JLG
Cornell and Skanska are not barred by principles of judicial estoppel
fromcontending that the boomlift was defective. Although those
defendants took a contrary position in the original action in Tonpkins
County, that position did not prevail (see Baje Realty Corp. v Cutler
32 AD3d 307, 310), and thus all of the elenments of judicial estoppe
are not present (see generally Reynolds v Krebs, 143 AD3d 1256, 1256).
Nor woul d any negligence on plaintiff’'s part defeat the cross cl ai mof
Cornell and Skanska for common-|aw i ndemmification fromJLG (see
generally Frank v Meadow akes Dev. Corp., 6 NY3d 687, 693).

The court al so properly denied that part of JLG s notion seeking
sumary judgnent dismssing plaintiff’s manufacturing defect claim
against it. JLG did not neet its burden with respect to that claim by
nmerely establishing plaintiff’s failure to present evidence of a
specific defect but, “[r]ather, [JLE was required to cone forward
with evidence in adm ssible formestablishing that plaintiff’s
injuries were not caused by a manufacturing defect in the product”
(Gahamv Pratt & Sons, 271 AD2d 854, 854).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal s froman order of the Suprenme Court, Erie County (D ane Y.
Devlin, J.), entered February 17, 2016. The order, anong ot her
t hi ngs, denied the notions of defendants City of Buffalo and City of
Buf fal o Urban Renewal Agency for sunmary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries her grandson allegedly sustained as a result of exposure to
| ead paint while he was visiting and then residing with plaintiff in
an apartnment owned by defendant Del -Rich Properties, Inc. (Del-Rich).
After it was discovered that there were dangerous |evels of |ead paint
t hroughout the structure, Del-Rich applied to enroll in the Lead
Hazard Control Project (Project), which was a federally-funded grant
program desi gned to address the high rate of |ead poisoning in and
around defendant City of Buffalo (City). Enployees of defendant Gty
of Buffalo Urban Renewal Agency (BURA) hel ped nanage the Project, and
properties enrolled in the Project would receive | ead abat ement work
performed by contractors chosen by the Project.

The | ead abatement work was perforned at plaintiff’s apartnment in
or around February 2000. Neverthel ess, when the property was retested
in April 2001, dangerous |levels of |ead were agai n detected.

Plaintiff alleges that the Gty and BURA (collectively, defendants)
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are liable for the injuries sustained by her grandson as a result of
t he negligent | ead abatenent work perfornmed at the residence pursuant
to the Project.

The Gty noved for sunmary judgnment di sm ssing the conplaint
against it, contending that it was not negligent as a matter of |aw,
that plaintiff could not establish liability against the Cty, a
government entity, because plaintiff could not establish a specia
relationship with the Cty; and that the Gty was immune fromsuit
because its actions were discretionary. BURA |ikew se noved for
summary judgnent di sm ssing the conplaint against it, incorporating
all of the factual and | egal argunments raised by the Cty. Plaintiff
cross-nmoved for partial sumary judgnent on the issue of negligence
agai nst defendants. W conclude that Suprene Court properly denied
def endants’ respective notions and properly granted in part
plaintiff’s cross notion for sunmmary judgnment, determining as a natter
of | aw that defendants’ actions were proprietary and therefore not
subj ect to governnmental inmmunity.

“When a negligence claimis asserted against a nunicipality, the
first issue for a court to decide is whether the municipal entity was
engaged in a proprietary function or acted in a governnmental capacity
at the time the claimarose. |If the nmunicipality’'s actions fall in
the proprietary realm it is subject to suit under the ordinary rules
of negligence applicable to nongovernnmental parties” (Applewhite v
Accuheal th, Inc., 21 NY3d 420, 425). *“The relevant inquiry in
determ ni ng whet her a governnental agency is acting within a
governmental or proprietary capacity is to exam ne the specific act or
om ssion out of which the injury is clainmed to have arisen and the
capacity in which that act or failure to act occurred” (Turturro v
Cty of New York, 28 NY3d 469, 478 [internal quotation marks
omtted]). That determination “ ‘turns solely on the acts or
om ssions clained to have caused the injury’ 7 (id.).

“If it is determned that a nmunicipality was exercising a
governnmental function, the next inquiry focuses on the extent to which
the nmunicipality owed a ‘special duty’ to the injured party . . . It
is the plaintiff’s obligation to prove that the government defendant
owed a special duty of care to the injured party because duty is an
essential element of the negligence claimitself” (Applewhite, 21 NY3d
at 426; see Turturro, 28 NY3d at 478). Finally, even if plaintiff can
establish a special duty or relationship, defendants nay nevert hel ess
be entitled to dism ssal of the clains under the "“governnental
function inmmunity” defense, which provides, in pertinent part, that
“ *[a] public enployee’s discretionary acts—eani ng conduct i nvol ving
t he exercise of reasoned judgment—ay not result in the nmunicipality’s
l[iability even when the conduct is negligent’ . . . In other words,
even if a plaintiff establishes all elenments of a negligence claim a
state or munici pal defendant engaging in a governnental function can
avoid liability if it tinmely raises the defense and proves that the
al | eged negligent act or om ssion involved the exercise of
di scretionary authority” (Valdez v Gty of New York, 18 NY3d 69, 76
[ enphasi s added]).
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We agree with plaintiff that the court properly determ ned that
defendants were acting in a proprietary capacity as a matter of |aw
The acts and om ssions of defendants, as alleged by plaintiff,

“ ‘essentially substitute for or supplenment traditionally private
enterprises’ ” (Turturro, 28 Ny3d at 477). The evidence submtted by
defendants in support of their notions established that defendants,

t hrough the jointly-managed Project, solicited homeowners to apply for
enrollment in the Project; determ ned whether those applicants were
qualified for the Project; perforned preabatenent testing of the
property; identified the areas in need of abatenment; prepared a |i st
of specifications for each individual remediation project; prepared a
bi d package; solicited bids for work at the applicant’s residence;
chose the particular contractor to performthe abatenent work; typed
up the contract between the homeowner and the contractor; approved
that contract after it was signed by the honeowner and the contractor
at City Hall; issued a permt for the renedi ati on work; arranged for
the relocation of the occupants during the renedi ati on worKk;
established a tine schedule for the renediati on work; inspected the
remedi ation work “as it was being perforned”; tested the property
after the abatenent work was conpl eted; and obtained a witten
approval of the work fromthe honeowner

Contrary to defendants’ contentions, they did not nmerely inspect
the prem ses and order that abatement work be perforned (cf. Pelaez v
Seide, 2 Ny3d 186, 194-196; Rivera v Village of Spring Val., 284 AD2d
521, 522). Indeed, they coordinated and oversaw the entire abatenent
process at plaintiff’s residence. It is well established that
mai nt enance and care related to buildings with tenants is generally a
proprietary function (see MIler v State of New York, 62 Ny2d 506,
513; Johnson City Cent. Sch. Dist. v Fidelity & Deposit Co. of M.,
272 AD2d 818, 821; see generally Turturro, 28 NY3d at 478). |In our
vi ew, defendants voluntarily assumed the honeowner’s duty to renedi ate
the lead paint at plaintiff’s residence. Once defendants assuned that
proprietary duty, they “al so assune[d] the burdens incident thereto”
(Augustine v Town of Brant, 249 NY 198, 206, rearg denied 250 NY 537).

Based on our determ nation, we do not address defendants’
remai ni ng contentions concerning plaintiff’'s failure to establish a
special duty or relationship with defendants or the governnental
i mmunity defense, which “has no applicability where[, as here,] the
muni ci pality has acted in a proprietary capacity” (Turturro, 28 NY3d
at 479).

Contrary to defendants further contentions, they may be liable
“for affirmative acts of negligence, such as negligent |ead paint
abat enent, notw thstanding a | ack of ownership” (Otiz v Lehnann, 118
AD3d 1389, 1390), and there are triable issues of fact whether the
abat enent was negligently perforned, causing plaintiff’s grandson to
sustain additional injuries after the abatenent was perforned (see
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Manford v Wl ber, 128 AD3d 1544, 1544, |v dism ssed 26 NY3d 1082).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court
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Appeal from a judgrment of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered July 22, 2014. The judgnent
convi cted defendant, upon a jury verdict, of robbery in the first
degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of tw counts of robbery in the first degree
(Penal Law 8 160.15 [3], [4]), arising froman incident in which the
victimwas beaten and robbed at gunpoint of cash and drugs. Contrary
to defendant’s contention, Suprene Court properly denied his notion to
di smiss the indictnent on speedy trial grounds, w thout a hearing,
because defendant failed to neet his initial burden on the notion. It
is well settled that “[a] defendant seeking a speedy trial dismssa
pursuant to CPL 30.30 neets his or her initial burden on the notion
sinply by alleging only that the prosecution failed to declare
readi ness within the statutorily prescribed tine period” (People v
Goode, 87 Ny2d 1045, 1047 [internal quotation nmarks omtted]; see
Peopl e v Beasley, 16 NY3d 289, 292). Here, defendant alleged only
that six nonths had passed after the action was comenced, w thout
stating whether the People had announced their readiness for trial.
Thus, “[d]efendant’s notion papers failed to assert a | egal basis for
di sm ssal of the indictnent on the grounds of either prereadi ness or
postreadi ness delay. The notion papers omtted any allegation
concerni ng when the Peopl e decl ared readi ness, and also failed to
all ege that the People were in fact not ready following their
decl aration of readi ness” (People v Donal dson, 156 AD2d 988, 989; see
generally People v Lomax, 50 Ny2d 351, 357-358).
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Def endant contends that he was deni ed effective assistance of
counsel by defense counsel’s failure to nmake an adequate speedy tria
notion (see CPL 30.30 [1] [a]). “The record on appeal is inadequate
to enable us to determ ne whether such a notion would have been
successful and whet her defense counsel’s failure to make that notion
deprived defendant of neaningful representation . . . , and thus
defendant’s contention is appropriately raised by way of a notion
pursuant to CPL article 440" (People v Youngs, 101 AD3d 1589, 1589, Iv
deni ed 20 Ny3d 1105; see People v A sen, 126 AD3d 515, 516, |v denied
26 NY3d 1111).

We reject defendant’s further contention that he was denied
effective assistance of counsel owng to a series of additiona
al l eged errors by defense counsel. Defendant’s claimthat he was
deprived of effective assistance of counsel because defense counse
failed to object to inferential bolstering by a police investigator is
W thout merit. It is well settled that the failure to make an
objection that has “little or no chance of success” does not
constitute ineffective assistance of counsel (People v Stultz, 2 NY3d
277, 287, rearg denied 3 NY3d 702). Here, the testinony at issue,
i.e., a police investigator’s testinony that the victimidentified
def endant as the perpetrator of the crime, “did not constitute
i mproper bolstering inasmuch as it was offered for the rel evant,
nonhear say purpose of explaining the investigative process and
conpleting the narrative of events leading to . . . defendant’s
arrest” (People v Wagg, 115 AD3d 1281, 1282, affd 26 Ny3d 403
[internal quotation marks omtted]; see People v Perry, 62 AD3d 1260,
1261, |v denied 12 Ny3d 919), and thus defense counsel was not
ineffective for not objecting to it. In any event, even assum ng,
arguendo, that the testinony constituted inferential bolstering, we
note that defense counsel “may have had a strategic reason for failing
to [object to such testinmony] inasnmuch as he nay not have w shed to
draw further attention to [such testinony]” (People v WIlians, 107
AD3d 1516, 1517, |v denied 21 NY3d 1047; see Wagg, 115 AD3d at 1282).
We therefore conclude that defendant failed to neet his burden of
denonstrating the absence of a strategic or other legitinmte
expl anation for defense counsel’s alleged error (see People v
Benevento, 91 Ny2d 708, 712).

Simlarly, we reject defendant’s claimthat he was deprived of
effective assi stance of counsel because defense counsel failed to
object to alleged prosecutorial msconduct on summati on. Even
assum ng, arguendo, that the prosecutor commtted m sconduct on
sumat i on, we conclude that, inasmuch as any such m sconduct was
SO egregious as to deprive defendant of a fair trial, defense
counsel’s failure to object thereto did not deprive defendant of
effective assistance of counsel” (People v Lewis, 140 AD3d 1593, 1595,
I v deni ed 28 NY3d 1029; see People v Henley, 145 AD3d 1578, 1580, Iv
denied = NY3d _ [Apr. 4, 2017]). Wth respect to defendant’s
remai ni ng clains of ineffective assistance of counsel, we concl ude
that they lack nerit and that defendant was afforded “neani ngful
representation” (People v Baldi, 54 Ny2d 137, 147).

]

not

Def endant failed to preserve for our review his contentions that
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he was denied the right to a fair trial when the prosecutor know ngly
elicited false and m sl eading testinony froma police investigator
with respect to a benefit that the victimwould receive in exchange
for the victims truthful testinony agai nst defendant, and that the
court erred in admtting that testinony (see People v WIllians, 61
AD3d 1383, 1383, |v denied 13 Ny3d 751; People v Hendricks, 2 AD3d
1450, 1451, |v denied 2 NY3d 762). In any event, “[a]lthough a
prosecutor has a duty to correct trial testinony if he or she knows
that it is false” (People v Mulligan, 118 AD3d 1372, 1374 [internal
guotation marks omtted], |Iv denied 25 NY3d 1075; see People v

Savvi des, 1 NY2d 554, 556-557), defendant failed to establish that the
police |nvest|gator gave fal se or m sl eadi ng testlnDny Furt her nore,
even assum ng, arguendo, that the court erred in allowng the police
investigator to testify regarding the reasons why he did not charge
the victimwth a crinme, we conclude that such “erroneous adm ssion is
harm ess error because the [testinpbny] was neither incrimnating nor
prejudicial” (People v Crenshaw, 278 AD2d 897, 897, |v denied 96 Nyad
799, reconsideration denied 96 Ny2d 900).

W reject defendant’s contention that the court erred in
permtting the prosecutor to introduce evidence of uncharged crines,
i.e., defendant’s prior drug dealings with the victim “Evidence of
defendant’ s extensive involvenent in the drug trade was highly
probative of notive, was inextricably interwoven with the narrative of
events and was necessary background to explain [defendant’ s]
relationship with the victint (People v Chebere, 292 AD2d 323, 324, |v
deni ed 98 Ny2d 673; see People v Burnell, 89 AD3d 1118, 1120-1121, Iv
deni ed 18 NY3d 922; People v Wods, 72 AD3d 1563, 1564, |v denied 15
NY3d 811). Furthernore, “ ‘any prejudice to defendant was m ni m zed
by [the court’s] limting instructions’ ” (People v Carson, 4 AD3d
805, 806, |v denied 2 NY3d 797; see People v Mtchell, 144 AD3d 1598,
1599).

Def endant further contends that the court erred in refusing to
suppress evidence seized fromthe victims apartnment, where defendant
had been staying. That contention is without nmerit. “It is well
established that the police need not procure a warrant in order to
conduct a | awful search when they have obtained the voluntary consent
of a party possessing the requisite authority or control over the
prem ses or property to be inspected’” (People v Adans, 53 Ny2d 1, 8,
rearg denied 54 Ny2d 832, cert denied 454 US 854; see People v Holl ey,
148 AD3d 1605, 1605). It is equally “well settled that consent may be
inferred froman individual’s words, gestures, or conduct” (United
States v Buettner-Janusch, 646 F2d 759, 764, cert denied 454 US 830;
see People v Bunce, 141 AD3d 536, 537, |v denied 28 NY3d 969; People v
Gonzal ez, 222 AD2d 453, 453). Here, based on the evidence adduced at
the hearing, the court properly concluded that the victiminplicitly
consented to the officers’ entry into his apartnent.

Contrary to defendant’s further contention, the weight of the
evi dence supports the jury’ s conclusion that the Peopl e established
“[t]he ‘taking elenment of [robbery] . . . by . . . show ng that
[ def endant] exercised domi nion and control over the property for a
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period of tinme, however tenporary, in a manner wholly inconsistent
with the owner’s continued rights’ ” (People v Hardy, 26 NY3d 245,

250, quoting People v Jennings, 69 Ny2d 103, 118). Thus, view ng the
evidence in light of the elenments of the crimes as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we conclude that, although
a different verdict would not have been unreasonable, the jury did not
fail to give the evidence the weight it should be accorded (see People
v Bl eakl ey, 69 Ny2d 490, 495).

Finally, the sentence is not unduly harsh or severe.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Monroe County Court (John L
DeMarco, J.), rendered Decenber 14, 2011. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
t he second degree and crimnal possession of a weapon in the third
degr ee.

It is hereby ORDERED that said appeal fromthe judgnent insofar
as it inposed sentence on the conviction of crimnal possession of a
weapon in the third degree i s unaninously dism ssed and the judgment
is affirnmed.

Menorandum I n appeal No. 1, defendant appeals froma judgnent
convicting him wupon a jury verdict, of crimnal possession of a
weapon in the second degree (Penal Law 8§ 265.03 [3]) and crimna
possession of a weapon in the third degree (8 265.02 [1]) and, in
appeal No. 2, he appeals froma resentence in connection with his
conviction of crimnal possession of a weapon in the third degree. As
a prelimnary matter, we dismss the appeal fromthe resentence in
appeal No. 2 because defendant raises no contentions with respect
thereto (see People v Schol z, 125 AD3d 1492, 1492, |v denied 25 NY3d
1077) .

Contrary to defendant’s contention, view ng the evidence in |ight
of the elenents of the crimes as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the weight of the evidence (see People v Bl eakl ey, 69 Ny2d
490, 495). “[RJesolution of issues of credibility, as well as the
wei ght to be accorded to the evidence presented, are primarily
questions to be determ ned by the jury” (People v Wtherspoon, 66 AD3d
1456, 1457, |v denied 13 NY3d 942 [internal quotation marks omtted])
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and “[w here, as here, the defendant’s challenge is focused upon the
credibility of the witnesses, we [nust] accord ‘great deference to the
resolution of credibility issues by the trier of fact because those
who see and hear the w tnesses can assess their credibility and
reliability in a manner that is far superior to that of review ng

j udges who nust rely on the printed record” ” (People v Cole, 111 AD3d
1301, 1302, |v denied 23 NY3d 1019, reconsideration denied 23 Ny3d
1060) .

Def endant contends that County Court erred in refusing to grant
his notion for a mstrial. W reject that contention. Defendant’s
noti on was based upon the prosecutor’s cross-exan nation of a defense
witness with questions inplying that defendant had threatened the
witness to testify, particularly through two of defendant’s friends
who were spectators in the courtroom Inasnuch as we construe
defendant’s contention to be based on all eged prosecutori al
m sconduct, we note that reversal is warranted only if the m sconduct
has caused such substantial prejudice to defendant that he was denied
due process of |aw (see People v Jones, 100 AD3d 1362, 1366, |v denied
21 NY3d 1005, cert denied US| 134 S O 694; People v Rubin,
101 AD2d 71, 77, |Iv denied 63 Ny2d 711). *“In nmeasuring whet her
substantial prejudice has occurred, one nust |ook at the severity and
frequency of the conduct, whether the court took appropriate action to
dilute the effect of that conduct, and whether review of the evidence
i ndi cates that wi thout the conduct the sanme result woul d undoubtedly
have been reached” (People v Mott, 94 AD2d 415, 419). Here, we
conclude that the disputed questions were isolated, and that the court
t ook appropriate action to dilute the effect of the questions by
granting the alternative relief requested by defendant, i.e.,
permtting defense counsel to recall the wtness to explain that the
two spectators were the witness's cousins, and that they were in the
courtroomto support him W thus conclude that the alleged
prosecutorial m sconduct did not warrant reversal, and that the court
therefore did not abuse its discretion by denying the notion for a
mstrial (see generally People v Otiz, 54 NY2d 288, 292; People v
Love, 135 AD2d 1099, 1099).

We agree with defendant that the court erred in refusing to admt
in evidence a prior consistent statenent of a w tness, which statenent
def endant had sought to introduce in order to overcone the People’s
claimof recent fabrication (see People v McC ean, 69 NY2d 426, 428).
We concl ude, however, that the error was harml ess (see generally
People v Crimmins, 36 NY2d 230, 241-242).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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JEFFREY W CKS, PLLC, ROCHESTER (JEFFREY W CKS OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER (KELLY CHRI STI NE WOLFCORD
OF COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Monroe County Court (John L
DeMarco, J.), rendered Decenber 21, 2011. Defendant was resentenced
upon his conviction of crimnal possession of a weapon in the third
degr ee.

It is hereby ORDERED t hat said appeal is unaninously dism ssed.

Sanme nenorandumas in People v Giffin ([appeal No. 1] _ AD3d
___[June 16, 2017]).

Entered: June 16, 2017 Frances E. Caf ar el
Cerk of the Court
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JAMES P. RENDA, BUFFALO, FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John L.
M chal ski, A.J.), entered August 22, 2016. The order, upon
reargument, granted the cross notion of defendant Patricia A
Manchester for summary judgnment and di sm ssed the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the cross notion is
deni ed, and the conplaint is reinstated.

Menorandum I n May 2010, Ronal d Manchester (decedent) converted
a Sunmt Federal Credit Union account into a Totten trust. Decedent’s
wife (defendant) was listed as a beneficiary on the conversion
docunents whil e decedent’s daughter (plaintiff) was |listed as an
addi ti onal beneficiary. On the sane day that decedent executed the
Totten trust, he conpleted a formtitled “Traditional |IRA Trust
Application Packet (Form 2300-T),” which |isted defendant as “primary
beneficiary” and plaintiff as “secondary beneficiary.” After decedent
di ed on June 30, 2013, defendant transferred the trust funds to her
own account, and plaintiff commenced the instant action to recover
t hose funds. Defendant cross-noved for summary judgnent di sm ssing
the conplaint, submtted, inter alia, the Totten trust and I RA
docunents, and argued that, because plaintiff is |isted as a secondary
beneficiary on Form 2300-T, she herself becane the sol e beneficiary of
the Totten trust upon decedent’s death. Suprene Court denied the
cross notion, and defendant subsequently noved for |eave to reargue
and to renew it. The court granted the notion insofar as it sought
| eave to reargue and reserved decision on the notion insofar as it
sought | eave to renew. Upon reargunent, the court granted defendant’s
cross notion and dism ssed the conplaint. Plaintiff appeals, and we
reverse

“ *[T] he proponent of a summary judgnent notion nust nmake a prim
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facie showi ng of entitlenment to judgnent as a matter of |aw, tendering
sufficient evidence to denonstrate the absence of any material issues
of fact’ ” (Jacobsen v New York City Health & Hosps. Corp., 22 NY3d
824, 833, quoting Alvarez v Prospect Hosp., 68 Ny2d 320, 324).

“ “This burden is a heavy one and on a notion for sumrary judgnent,
facts nust be viewed in the light nost favorable to the non-noving
party’ 7 (id. at 833). The “[f]ailure to nake such prinma facie
showi ng requires a denial of the notion, regardl ess of the sufficiency
of the opposing papers” (Alvarez, 68 NY2d at 324). Here, we concl ude
t hat the subm ssions of defendant on her cross notion do not
conclusively establish that she was the sole beneficiary of the Totten
trust at the tinme of decedent’s death. Consequently, defendant failed
to meet her initial burden of proof, and there is no need to assess
the sufficiency of plaintiff’'s opposing papers or any of plaintiff’s
rel ated argunents in opposition to the cross notion (see id.).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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JAMESTOMNN COMMUNI TY COLLEGE AND LYNN
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BRAUTI GAM & BRAUTI GAM LLP, FREDONI A (DARYL P. BRAUTI GAM OF COUNSEL),
FOR PETI TI ONERS- APPELLANTS.

MARI LYN FI ORE- LEHVAN, CORPORATI ON COUNSEL, JAMESTOM, FOR
RESPONDENT- RESPONDENT CI TY OF JAMESTOMN ZONI NG BOARD OF APPEALS.

LUNDBERG PRI CE P.C., JAMESTOMNN ( STEPHEN M ABDELLA OF COUNSEL), AND
HALL & LEE YAW LLP, FOR RESPONDENTS- RESPONDENTS JAMESTOMNN COVMUNI TY
COLLEGE AND LYNN DEVELCOPMENT, | NC

Appeal from a judgnment (denomi nated order) of the Suprene Court,
Chaut auqua County (Frank A. Sedita, IIl, J.), dated August 11, 2016 in
a proceeding pursuant to CPLR article 78. The judgnment dism ssed the
petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed on the | aw without costs, the petitionis
reinstated, the petition is granted, and the determ nation is
annul | ed.

Menorandum Petitioners, residents of the Gty of Janestown,
chal l enge the determ nation of respondent City of Janmestown Zoning
Board of Appeals (ZBA) to grant a use variance to respondents
Jamest omn Conmunity Coll ege (JCC) and Lynn Devel opnent, Inc. (Lynn),
t hereby permtting the use of a nmansion (hereafter, Shel don House)
for, in part, comercial purposes. JCC acquired the Shel don House
when its previous owner donated it to JCCin 1977. In 2015, Lynn
of fered to purchase the Shel don House, contingent on the obtaining of
a use variance allowing Lynn to locate its corporate headquarters
there. After an environnmental review and a public hearing, the ZBA
granted the use variance, albeit w thout maki ng any findings of fact
or reaching any conclusions of |aw addressing whet her JCC and Lynn net
their burden of establishing the four requirenents of unnecessary
hardship set forth in the Zoning O dinance of the Cty of Janestown,
New York (Zoning O dinance; see Ceneral City Law 8 81-b [3]).
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Petitioners, owners of honmes near the Shel don House who opposed the
granting of the use variance, filed a CPLR article 78 petition seeking
to annul the ZBA's determnation as legally deficient and arbitrary
and capricious. In dismssing the petition, Suprenme Court concl uded
that JCC and Lynn had “presented substantial evidence, especially
regardi ng the four-pronged hardship test, providing the ZBAwith a
rational basis upon which to issue a variance.” Petitioners contend
on appeal that JCC and Lynn failed to satisfy the four requirenents
for the issuance of a use variance based on unnecessary hardshi p, and
that the court erred in deferring to the ZBA. W agree, and we
therefore reverse the judgnent and reinstate and grant the petition,

t hereby annulling the ZBA' s determ nation.

Section 300-1106 (A) of the Zoning O dinance provides in

pertinent part, “No . . . use variance shall be granted w thout a
showi ng by the applicant that applicable zoning regul ations and
restrictions have caused unnecessary hardship.” In order to prove

such unnecessary hardship, the Zoning O dinance requires the applicant
to establish, anong other things, that, for each and every permtted
use under the zoning regulations for the particular district where the
property is located, the applicant cannot realize a reasonable return
and that the lack of return is substantial as denonstrated by
conpetent financial evidence (see 8§ 300-1106 [A] [1]; see generally
Matter of Morrissey v Apostol, 75 AD3d 993, 996-997). |In other words,
t he applicant nmust denonstrate “by dollars and cents proof” that he or
she cannot realize a reasonable return by any conform ng use (Matter
of Village Bd. of Vil. of Fayetteville v Jarrold, 53 Ny2d 254, 256).
As part of that denonstration, the applicant must necessarily
establish what a reasonable return for the property is (see id. at
257). An applicant’s failure to establish that he or she cannot
realize a reasonable return by any conform ng use requires denial of

t he use variance by the ZBA (see generally Edwards v Davi son, 94 AD3d
883, 884; Matter of Carrier v Town of Pal nyra Zoning Bd. of Appeals,
30 AD3d 1036, 1038, |v denied 8 NY3d 807; Matter of Stanmmv Board of
Zoni ng Appeal s of Town of G eece, 283 AD2d 995, 995).

Here, JCC and Lynn failed to present any evidence to the ZBA to

satisfy the first requirenent of unnecessary hardship, i.e., that they
could not realize a reasonable return on the property by any
conform ng use. |In the absence of such evidence in dollars and cents

form there is no rational basis for the ZBA's finding that the

prem ses would not yield a reasonable return in the absence of the
requested use variance and, for that reason, we conclude that the
ZBA' s determ nation nmust be annulled (see Jarrold, 53 NY2d at 256;
Edwar ds, 94 AD3d at 884; Matter of Park Hi |l Residents’ Assn. v
Canciulli, 234 AD2d 464, 464). In light of our conclusion with
respect to the first requirenent, we do not consider whether JCC and
Lynn nmet their burden of establishing the other three requirenents of
unnecessary hardship (see Carrier, 30 AD3d at 1038; Stanm 283 AD2d at
995) .

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Russel
P. Buscaglia, A J.), entered July 7, 2016. The order granted the
nmoti on of defendant M chael Quadt, doing business as Vista Mtors, for
sumary judgnent dism ssing the conplaint agai nst him

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied
and the conplaint is reinstated.

Menorandum Plaintiff commenced this action seeking damages for
injuries he sustained while he was assisting Mchael Quadt, doing
busi ness as Vista Mditors (defendant), back up his truck in a parking
lot. Whiile defendant was backing up the truck, plaintiff’s arm becane
caught between defendant’s truck and another vehicle in the parking
lot. Plaintiff alleged, inter alia, that defendant had a duty to keep
a proper | ookout, to use proper care when backing up his vehicle, and
to warn of his approach. Defendant noved for sumrary judgnent
di sm ssing the conplaint against him contending that he had no duty
to prevent plaintiff fromplacing his armbetween the two vehicles and
no duty to warn himthat it was dangerous to do so. In the
alternative, defendant contended that plaintiff’s own conduct was the
sol e proxi mate cause of the accident. W agree with plaintiff that
Suprene Court erred in granting the notion.

Wth respect to defendant’s contention that he had no duty to
prevent plaintiff fromplacing his armbetween the two vehicles, we
note that plaintiff never alleged that defendant had such a duty. W
further note that plaintiff has abandoned his reliance on a duty to
warn theory. As alleged by plaintiff, defendant had a generalized
duty to exercise reasonable care in backing up his truck and to avoid
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hitting any pedestrian, including those assisting himin backing up
the truck (see Vehicle and Traffic Law 8§ 1211 [a]; see generally
McLaurin v Ryder Truck Rental, 123 AD2d 671, 672-673), and def endant
failed even to address that duty in support of his notion. Finally,
with respect to defendant’s contention that plaintiff’s conduct was

t he sol e proximate cause of the accident, we conclude that defendant
failed to neet his initial burden with respect thereto (see generally
Zuckerman v City of New York, 49 Ny2d 557, 562). Defendant submtted
conflicting deposition testinony that raises a triable issue of fact
whet her defendant contributed to the accident by failing to exercise
reasonabl e care in operating his truck (see Bishop v Curry, 83 AD3d
1431, 1432; Pareja v Brown, 18 AD3d 636, 637; see generally Kellogg v
Pernat, 140 AD3d 1639, 1639-1640).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Monroe County
(Francis A Affronti, J.), rendered June 11, 2013. The judgnent
convi cted defendant, upon a nonjury verdict, of course of sexua
conduct against a child in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of course of sexual conduct against a child in
the first degree (Penal Law § 130.75 [1] [b]). Contrary to
defendant’s contention, the evidence is legally sufficient to support
the conviction (see generally People v Bl eakley, 69 Ny2d 490, 495).
The victim s testinony established that defendant engaged in two or
nore acts of sexual conduct with her over nore than three nonths in
duration, and her testinony was not incredible as a matter of | aw (see
generally People v Dupleasis, 112 AD3d 1318, 1319, |Iv denied 22 Ny3d
1138; People v Meacham 84 AD3d 1713, 1715, |v denied 17 Ny3d 808).

In addition, viewi ng the evidence in light of the elenments of the
crime in this nonjury trial (see People v Danielson, 9 NY3d 342, 349),
we conclude that the verdict is not against the weight of the evidence
(see generally Bl eakl ey, 69 NY2d at 495).

Def endant contends that he was deni ed effective assistance of
counsel because defense counsel failed to nove to suppress certain
evi dence obtai ned fromunderneath the porch of his former residence.
We conclude that “the record on appeal is inadequate to enable us to
determ ne whet her such a notion would have been successful and whet her
def ense counsel was ineffective for failing to nake that notion and
t hus, defendant's contention nmust be raised by way of a notion
pursuant to CPL article 440" (People v Walter, 138 AD3d 1479, 1480, |v
denied 27 NY3d 1141). Indeed, the testinony at the trial suggested
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t hat defendant may not have had standing to bring such a notion

i nasnuch as he may not have lived at the residence at the tine of the
search (see People v Bradley, 17 AD3d 1050, 1051, |v denied 5 Ny3d
786; People v Sapp, 280 AD2d 906, 906, |v denied 96 NY2d 834), and the
area of the search was a conmon area accessible to other tenants of
the building (see People v Lovejoy, 92 AD3d 1080, 1082; see al so
Peopl e v Pucci, 37 AD3d 1068, 1069, |v denied 8 NY3d 949). W reject
defendant’s further contention that he was denied effective assistance
of counsel based on defense counsel’s failure to cross-exam ne two of
the witnesses who testified at trial (see People v Thonas, 136 AD3d
1390, 1391, Iv denied 27 NY3d 1140, reconsideration denied 28 NY3d
974; People v Lewis, 67 AD3d 1396, 1396-1397, |v denied 14 NY3d 772).
We have exam ned the remai ning allegations of ineffective assistance
of counsel raised by defendant and conclude that they |ack nerit.

Vi ewi ng the evidence, the |aw and the circunstances of this case, in
totality and as of the time of representation, we conclude that

def ense counsel provided neani ngful representation (see generally
People v Baldi, 54 Ny2d 137, 147).

Finally, the sentence is not unduly harsh or severe.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Steuben County Court (Joseph W
Latham J.), rendered April 9, 2015. The judgnent convicted
def endant, upon a jury verdict, of robbery in the first degree,
crimnal possession of a weapon in the third degree and nenacing in
the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the |law by vacating the sentence i nposed and as
nodi fied the judgnment is affirmed, and the matter is remtted to
St euben County Court for the filing of a predicate fel ony offender
statenment and resentencing.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of, inter alia, robbery in the first degree (Pena
Law 8§ 160.15 [3]). Contrary to defendant’s contention, the record
establishes that County Court conducted a sufficient inquiry and
considered the relevant factors, including the charged of fenses,
defendant’s history of nultiple felony convictions, and his prior
conduct, before acting within its broad discretion in determning that
requiring defendant to wear a stun belt was necessary for courtroom
security (see People v Brooks, 139 AD3d 1391, 1392, |v denied 28 NY3d
1026; see generally People v Buchanan, 13 NY3d 1, 4).

Def endant further contends that trial counsel was ineffective in
failing to request a md-trial Wade hearing or preclusion of
identification testinony based on the People’s violation of CPL 710. 30
after the clerk of the store that was robbed testified on cross-
exam nation that an investigator had showed her a photograph of
def endant during the course of the crimnal investigation. W
concl ude that defendant’s contention is based on matters outside the
record and therefore nmust be raised by way of a notion pursuant to CPL
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article 440 (see generally People v Alligood, 139 AD3d 1398, 1398).

To the extent that we are able to revi ew defendant’s contention that
he was deni ed effective assistance of counsel based on the record

bef ore us, we conclude that defendant was provi ded neani ngful
representation (see generally People v Baldi, 54 Ny2d 137, 147).

Def endant’ s attorneys were not ineffective for failing to pursue a
Wade hearing with respect to his enployer’s identification of himfrom
t he surveillance video of the robbery where, as here, “ ‘no Wade
heari ng was required because the identifying witness[ ] knew
defendant, and thus the identification was nerely confirmatory’ ”
(People v Sebring, 111 AD3d 1346, 1346-1347, |v denied 22 NY3d 1159;
see generally People v Wal ker, 115 AD3d 1357, 1358, |v denied 23 NY3d
1069). To the extent that defendant contends that his trial counse
was ineffective for failing to challenge certain prospective jurors
and to request particular jury instructions, we concl ude that
defendant failed “ ‘to denonstrate the absence of strategic or other
legitimate explanations’ for [those] alleged shortcom ngs” (People v
Benevento, 91 NY2d 708, 712; see People v Slack, 137 AD3d 1568, 1570,

| v denied 27 Ny3d 1139; People v Martinez, 59 AD3d 1071, 1072-1073, lv
deni ed 12 NY3d 856).

Viewi ng the evidence in |ight of the elenents of the crines as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
concl ude that, although an acquittal would not have been unreasonabl e,
the verdict is not against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495).

Finally, defendant contends that the People failed to conply with
the procedural requirenents of CPL 400.15 in seeking to have him
sentenced as a second violent felony offender inasrmuch as they did not
file a predicate felony offender statenment as required by CPL 400. 15
(2). A though that contention is not preserved for our review (see
Peopl e v Pell egrino, 60 Ny2d 636, 637; People v Myers, 52 AD3d 1229,
1230), we nonet hel ess exercise our discretion to reviewit as a matter
of discretion in the interest of justice (see CPL 470.15 [6] [a];
Peopl e v VanGorden, 147 AD3d 1436, 1441). Contrary to the assertion
of the prosecutor at sentencing, “the need for a predicate felony
of fender statenent was not obviated by defendant’s pretrial adm ssion
to a special information setting forth his prior felony conviction as
an el enment of a count charging crimnal possession of a weapon. The
special information did not permt defendant to raise constitutiona
chal l enges to his prior conviction, as he had the right to do before
bei ng sentenced as a second felony offender” (VanGorden, 147 AD3d at
1441; see People v Brown, 13 AD3d 667, 669, |v denied 4 NY3d 742; see
generally CPL 200.60 [3]; 400.15 [7] [b]). W therefore nodify the
j udgnment by vacating the sentence, and we remt the matter to County
Court for the filing of a predicate felony offender statenment pursuant
to CPL 400.15 and resentencing. |In light of our determ nation, we do
not reach defendant’s challenge to the severity of the sentence.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered July 23, 2014. The judgnment convicted defendant,
upon a jury verdict, of crimnal possession of a weapon in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of crimnal possession of a weapon in the second
degree (Penal Law 8§ 265.03 [3]). Defendant contends that the evidence
is not legally sufficient to support the conviction inasnuch as the
People failed to establish that the firearmat issue was operable. W
reject that contention. The People presented testinony establishing
t hat defendant was observed carrying “sonething black,” which appeared
to be a gun, imedi ately before two witnesses heard several gunshots
emanating fromhis direction (see People v Spears, 125 AD3d 1401,

1402, |v denied 25 Ny3d 1172; People v Jackson, 122 AD3d 1310,

1311, Iv denied 24 Ny3d 1220; People v Sanba, 97 AD3d 411, 414, |v
deni ed 20 NY3d 1065). Defendant was | ater observed throw ng a
revolver froma noving vehicle, and that revol ver was recovered by the
police. The firearms exam ner testified that damage to the | oading
and unl oadi ng nechani smdid not affect the operability of the revolver
(see People v Cavines, 70 Ny2d 882, 883; People v Hailey, 128 AD3d
1415, 1416, |v denied 26 NY3d 929), and he further testified that he
successfully test-fired the revol ver w thout danaging, repairing, or
otherwi se materially altering the weapon’s firing apparatus (cf.
People v Shaffer, 66 NY2d 663, 664; see generally People v Brown, 107
AD3d 1477, 1478, |v denied 21 Ny3d 1040; People v Francis, 126 AD2d
740, 740). We therefore conclude that defendant’s conviction is
supported by legally sufficient evidence (see generally People v

Bl eakl ey, 69 Ny2d 490, 495) and, view ng the evidence in |ight of the



- 2- 756
KA 15-00766

el ements of the crinme as charged to the jury (see Peopl e v Dani el son,
9 NY3d 342, 349), we conclude that the verdict is not against the
wei ght of the evidence (see Bl eakl ey, 69 Ny2d at 495).

Def endant failed to preserve for our review his contention that
County Court erred in sua sponte taking judicial notice of the
di sm ssal of the crimnal charges against the two ot her occupants of
the vehicle in which defendant was a passenger at the tine of his
arrest (see People v Strauts, 26 AD3d 796, 796, |v denied 6 Ny3d 839),
and we decline to exercise our power to review that contention as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[a]). Defendant also failed to preserve for our review his contention
that he was deprived of a fair trial based on prosecutorial m sconduct
(see People v Love, 134 AD3d 1569, 1570, |v denied 27 NY3d 967), and
we concl ude that defendant’s contention is without nmerit in any event.
Li kew se, defendant failed to preserve for our review his contention
that the court abused its discretion in reopening the suppression
hearing to clarify a witness's testinony before rendering its decision
(see generally People v Valentin, 132 AD3d 499, 500, affd 29 Ny3d
150). In any event, we reject that contention (see People v Suphal, 7
AD3d 547, 547, |v denied 3 NY3d 682; People v Tirado, 266 AD2d 130,
130, |v denied 94 NY2d 867; see also Matter of State of New York v
Stein, 85 AD3d 1646, 1647, affd 20 NY3d 99, cert denied = US |
133 S ¢ 1500).

We al so reject defendant’s contention that he was deprived of his
right to effective assistance of counsel based on defense counsel’s
failure to object to those three alleged errors. “Defendant, of
course, bears the burden of establishing his claimthat counsel’s
performance is constitutionally deficient” (People v N chol son, 26
NY3d 813, 831). To neet that burden, “[i]t is incunbent on defendant
to denonstrate the absence of strategic or other legitimte
expl anations for counsel’s alleged failures” (People v Jarvis, 113
AD3d 1058, 1059, affd 25 NY3d 968 [internal quotation nmarks omtted];
see People v Benevento, 91 Ny2d 708, 712). “[A] review ng court nust
be careful not to second-guess counsel, or assess counsel’s
performance with the clarity of hindsight, effectively substituting
its own judgnment of the best approach to a given case” (People v
Conway, 148 AD3d 1739, 1741-1742 [internal quotation marks omtted];
see People v Pavone, 26 NY3d 629, 647). Here, we concl ude that
“defendant failed ‘to denonstrate the absence of strategic or other
| egitimate expl anations for [defense] counsel’s alleged
shortcom ngs’ 7 (People v Elliott, 73 AD3d 1444, 1445, |v denied 15
NY3d 773, quoting Benevento, 91 NY2d at 712).

Finally, the sentence is not unduly harsh or severe.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (Ml chor E
Castro, A J.), rendered January 7, 2013. The judgnent convi cted
def endant, upon his plea of guilty, of crimnal sexual act in the
first degree.

It is hereby ORDERED that the case is held, the decisionis
reserved and the matter is remtted to Monroe County Court for further
proceedi ngs in accordance with the foll ow ng menorandum Def endant
appeal s froma judgnent convicting himupon his plea of guilty of
crimnal sexual act in the first degree (Penal Law § 130.50 [3]). W
rej ect defendant’s contention that County Court erred in refusing to
suppress his statenents to the police. Defendant was not in custody
when he made the statenents, and thus the police were not required to
advi se defendant of his Mranda rights (see People v Lunderman, 19
AD3d 1067, 1068-1069, |Iv denied 5 NY3d 830). On two occasions, police
officers in plain clothes interviewed defendant at his home and in the
surrounding area. During those interviews, defendant was cooperative
and voluntarily agreed to speak with the police. Further, defendant’s
nmot her was permtted to participate in the interviews, which |asted
under an hour. Under these circunstances, “a reasonable person in
defendant’s position, innocent of any crinme, would not have believed
that he or she was in custody, and thus M randa warni ngs were not
required” (id. at 1068; see People v Thomas, 292 AD2d 549, 550).

W |ikew se conclude that Mranda warni ngs were not required
before two subsequent interviews that took place at the police
station, inasnmuch as they al so were noncustodi al (see Lunderman, 19
AD3d at 1069; People v Andrews, 13 AD3d 1143, 1144-1145; People v
Bl ake, 177 AD2d 636, 637, |v denied 79 Ny2d 853). Defendant
voluntarily went to the police station on those occasions and was
driven to and fromthe station by his nother. He was told that he was
not under arrest and that he would be able to | eave with his nother.



- 2- 757
KA 14- 00854

Additionally, his nmother was invited to participate in the interviews,
whi ch were short in duration, each |asting about half an hour.

We further reject defendant’s contention that his statements
shoul d have been suppressed because he did not have the intellectua
capacity to nmake voluntary statenents. A “defendant’s inpaired
intelligence is but one factor to be considered in the totality of
ci rcunst ances vol untari ness anal ysis where, as here, there is no
evi dence of nental retardation ‘so great as to render the accused
conpl etely i ncapable of understanding the neaning and effect of [the]
confession’ ” (People v Marx, 305 AD2d 726, 728, |v denied 100 Ny2d
596, quoting People v WIlliams, 62 NY2d 285, 289).

We agree with defendant, however, that the court erred in failing
to determ ne whether he should be afforded yout hful offender status
(see People v Rudol ph, 21 NY3d 497, 501). Defendant was convicted of
a sex offense enunerated in CPL 720.10 (2) (a) (iii), and the court
therefore was required “ ‘to determ ne on the record whet her
defendant is an eligible youth by considering the presence or absence
of the factors set forth in CPL 720.10 (3)’ " (People v Dukes, 147
AD3d 1534, 1535, quoting People v M ddl ebrooks, 25 NY3d 516, 527).
Because the court failed to nake such a determ nation, we hold the
case, reserve decision, and remt the matter to County Court to make
and state for the record “a determ nation of whether defendant is a
yout hf ul of fender” (Rudol ph, 21 Ny3d at 503).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Monroe County Court (Victoria M
Argento, J.), rendered April 24, 2014. The judgnment convi cted
def endant, upon a jury verdict, of crimnal possession of a controlled
substance in the third degree, crimnal possession of a weapon in the
second degree and crim nal possession of a controlled substance in the
fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, crimnal possession of a
controll ed substance in the third degree (Penal Law 8§ 220.16 [1]) and
crimnal possession of a weapon in the second degree (8 265.03 [3]).
Contrary to defendant’s contention, County Court did not abuse its
di scretion in denying his request for substitution of counsel (see
People v Correa, 145 AD3d 1640, 1640). Defendant failed to show good
cause for substitution inasnmuch as his clains that defense counsel was
ineffective were without nerit (see People v Linares, 2 NY3d 507, 510-
511; People v Johnson, 114 AD3d 1132, 1133, |v denied 24 NY3d 961).
We reject defendant’s further contention that he was inproperly
permtted to proceed pro se. The record establishes that defendant
made a “know ng, voluntary and intelligent waiver of the right to
counsel” (People v Arroyo, 98 Ny2d 101, 103). Defendant’s request was
unequi vocal and was not made sinply in the alternative to seeking
substitute counsel (see People v Paulin, 140 AD3d 985, 987, |v
deni ed 28 NY3d 935; cf. People v Gllian, 8 NY3d 85, 88). The court
did not abuse its discretion in declining defendant’s request for
st andby counsel (see People v Brown, 6 AD3d 1125, 1126, |v denied 3
NY3d 657). “A crimnal defendant has no Federal or State
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constitutional right to hybrid representation . . . Wile the Sixth
Amrendnent and the State Constitution afford a defendant the right to
counsel or to self-representation, they do not guarantee a right to
both . . . Thus, a defendant who elects to exercise the right to self-
representation is not guaranteed the assistance of standby counse
during trial” (People v Rodriguez, 95 Ny2d 497, 501). Contrary to
defendant’s contention, he was afforded effective assistance of
counsel during the period of defense counsel’s representation (see
Brown, 6 AD3d at 1126).

Def endant’ s contention that the court gave an i nproper
instruction to the jury with respect to drawi ng an inference from
defendant’s exercise of his right to represent hinself is not
preserved for our review (see People v Quinones, 235 AD2d 437, 437, |lv
deni ed 90 Ny2d 862). In any event, defendant’s contention |acks
merit. The variation fromthe pattern jury charge “was too
i nconsequential to warrant reversal or to have detracted fromthe
neutral tone of the charge” (People v Wbb, 215 AD2d 704, 705, lv
deni ed 86 NY2d 804; see Quinones, 235 AD2d at 437). Defendant al so
failed to preserve for our review his contention that the court
violated CPL 300.10 (4) (see People v Arnmstrong, 134 AD3d 1401, 1402,
| v denied 27 Ny3d 962), and it is without nerit in any event inasmuch
as, prior to defendant’s sunmmation, the court infornmed defendant of
t he charges that would be submitted to the jury.

Def endant failed to preserve for our review his contention that
he was denied a fair trial by prosecutorial msconduct (see People v
Peterkin, 12 AD3d 1026, 1028, Iv denied 4 NY3d 766). W decline to
exercise our power to review that contention as a matter of discretion
in the interest of justice (see CPL 470.15 [6] [a]). The sentence is
not unduly harsh or severe. W have exam ned defendant’s remaining
contentions in his main and pro se supplenmental briefs and concl ude
that they are without nerit.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( FRANK BRADY OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment (denomi nated order) of the Suprene Court,
Cayuga County (Mark H Fandrich, A J.), entered May 8, 2015 in a
habeas corpus proceedi ng. The judgnent dism ssed the petition.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs.

Menorandum  Petitioner appeals froma judgnent dismssing his
petition for a wit of habeas corpus. The appeal has been rendered
noot by petitioner’s release to parole supervision (see People ex rel.
Yourdon v Senrau, 133 AD3d 1351, 1351), and the exception to the
noot ness doctrine does not apply (see generally Matter of Hearst Corp.
v Clyne, 50 Ny2d 707, 714-715).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Ontario County
(Frederick G Reed, A J.), entered January 21, 2016. The judgnent,
inter alia, dismssed the conplaint.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking to vacate a
default judgnent of foreclosure entered in an underlying in remtax
forecl osure proceeding, and to vacate the tax forecl osure deed by
whi ch defendant acquired title to plaintiff’s property. Plaintiff
appeals froma judgnent that granted defendant’s notion to dism ss the
conplaint for failure to state a cause of action and to vacate a lis
pendens filed by plaintiff, and that denied plaintiff’s cross notion
for summary judgnent.

Plaintiff contends that the default judgnent was prematurely
granted inasnuch as plaintiff’s tine to answer or redeem his property
in the tax forecl osure proceedi ng was extended pursuant to 11 USC
8 108 (c) based on plaintiff’s previously pendi ng bankruptcy
proceeding. W reject plaintiff’s contention. That statute does not
extend the time in which a debtor in a bankruptcy proceeding may file
a pleading or cure a default in a separate proceeding. Rather, it
extends the time in which a litigant nust act in “comenci ng or
continuing a civil action in a court other than a bankruptcy court on
a claimagainst the debtor” (8 108 [c]; see generally Husmann v Trans
Wrld Airlines, Inc., 169 F3d 1151, 1153-1154; Rogers v Corrosion
Prods., Inc., 42 F3d 292, 295-297, cert denied 515 US 1160; Aslanidis
v United States Lines, Inc., 7 F3d 1067, 1072-1073).

The applicable provision here is 11 USC § 108 (b), which provides
that, “if applicable nonbankruptcy law. . . fixes a period within
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which the debtor . . . may file any pleading, . . . cure a default, or
performany other simlar act, . . . the trustee may only file, cure,
or perform. . . before the later of— (1) the end of such period

. . . ; or (2) 60 days after the order of relief” (8 108 [Db]; see
Weiner v Sprint Mge. Bankers Corp., 235 AD2d 472, 473-474, citing
Eagl e- Pi cher Indus., Inc. v United States, 937 F2d 625, 639-640;

Matter of Flores, 55 BR 210, 211 [Bankr D NJ]), i.e., before the later
of the deadline (as tenporarily automatically stayed because of the
bankruptcy filing) for answering or redeem ng the property in the
underlying tax forecl osure proceeding, or 60 days after the onset of
that automatic stay in the bankruptcy proceeding. W conclude that,
pursuant to 11 USC § 108 (b), and under the particular facts of this
case, plaintiff’s time for filing an answer or redeem ng his property
expired on Septenber 16, 2014. The bankruptcy proceedi ng conmenced on
January 13, 2014, and on that date four days remained for plaintiff to
answer or redeemthe property in the tax forecl osure proceeding. The
bankruptcy case and the automatic stay were di sm ssed on Septenber 12,
2014, and thus plaintiff’s time to answer or redeemthe property
expired four days later. W therefore conclude that defendant did not
prematurely seek a default judgnent on Septenber 18, 2014.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprenme Court, Monroe County (WIIliam
K. Taylor, J.), entered July 7, 2016. The order, inter alia, granted
the notion of defendants for summary judgnent and di sm ssed the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani mously nodified on the | aw by denyi ng defendants’ notion in part
and reinstating the conplaint, as anplified by the bill of
particulars, with respect to the permanent consequential limtation of
use and significant limtation of use categories of serious injury
wi thin the nmeaning of Insurance Law 8§ 5102, and as nodified the order
is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries she allegedly sustained when the taxi cab in which she was a
passenger collided with a vehicle operated by defendant Casey d over
and owned by her nother, defendant Panela Devendorf. Defendants noved
for summary judgnment dism ssing the conplaint on the ground that
plaintiff had not sustained a serious injury within the neaning of
| nsurance Law 8§ 5102 (d) or an economc |loss in excess of basic
econonmc loss. Plaintiff nmoved for summary judgment on the issue of
negl i gence and cross-noved for summary judgnment with respect to two
categories of serious injury, i.e., permanent consequential [imtation
of use and significant limtation of use. Suprene Court granted
def endants’ notion, denied plaintiff’s notion and cross notion, and
di sm ssed the conpl ai nt.

We agree with plaintiff that the court erred in granting
defendants’ notion with respect to the pernmanent consequentia
l[imtation of use and significant limtation of use categories of
serious injury, and we therefore nodify the order accordingly.
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Def endants’ own subm ssions in support of their notion raise triable
i ssues of fact with respect to those two categories (see Thomas v Huh,
115 AD3d 1225, 1225). Defendants subnmitted an inaging study of
plaintiff’s [unbar spine, which showed a bul ging disc at L4-5, and the
affirmed report of the physician who conducted an exam nati on of
plaintiff on behalf of defendants and found that plaintiff had
significant limted range of notion in flexion and extension. That
study and report raise a triable issue of fact whether plaintiff had
obj ective evidence of a serious injury (see Courtney v Hebeler, 129
AD3d 1627, 1628; see generally Cark v Boorman, 132 AD3d 1323, 1324).
Def endants al so submtted plaintiff’s medical records, which showed
that plaintiff’s chiropractor detected nuscle spasns at L4-5, which
al so raises a triable issue of fact whether there was objective
evidence of an injury (see Marks v Al onso, 125 AD3d 1475, 1476;
Harrity v Leone, 93 AD3d 1204, 1206). Wile the affirmed report of

t he physician who conducted the exam nation of plaintiff on behalf of
def endants concl uded that the disc bulge was “typically” consistent

wi th degenerative disc disease, defendants al so submtted nedica
records fromone of plaintiff’s treating physicians, which contained
t he physician’s opinion that “[i]t [wa]s nore likely than not” that
plaintiff’s |unbar spine conplaints were caused by the notor vehicle
acci dent (see Thomas, 115 AD3d at 1226). Furthernore, the affirnmed
report of the physician does not establish that plaintiff’s condition
is the result of a preexisting degenerative disc disease inasnmuch as
it “fails to account for evidence that plaintiff had no conplaints of
pain prior to the accident” (id.; see Ashquabe v MConnell, 46 AD3d
1419, 1419).

W reject plaintiff’s contention, however, that she was entitled
to summary judgnent with respect to those two categories of serious
injury. Plaintiff failed to neet her initial burden of establishing a
per manent consequential limtation of use or a significant limtation
of use through either a quantitative determ nation of any limted
range of notion or a qualitative assessnent of plaintiff’s condition
(see Toure v Avis Rent a Car Sys., 98 Ny2d 345, 350, 353). It is well
settled that a “ *mnor, mld or slight limtation of use’ " is
insufficient (Gaddy v Eyler, 79 NY2d 955, 957).

Contrary to plaintiff’s contention, defendants net their initia
burden on their notion with respect to the 90/ 180-day category of
serious injury. Defendants submtted the deposition testinony of
plaintiff, which established that she was not prevented “from
perform ng substantially all of the material acts which constituted
[ her] usual daily activities” for at |east 90 out of the 180 days
follow ng the accident (Licari v Elliott, 57 Ny2d 230, 238; see Jones
v Leffel, 125 AD3d 1451, 1452). Defendants also net their initial
burden on their notion with respect to plaintiff’s claimfor economc
| oss in excess of basic economic |oss, and plaintiff does not contend
otherwise. Instead, plaintiff contends that she raised a triable
issue of fact with respect to the 90/ 180-day category and econom c
| oss in excess of basic economc |oss by submtting her second set of
respondi ng papers to defendants’ notion. The court, however, properly
declined to consider those papers inasnuch as they constituted an
i mproper surreply (see Flores v Stankiew cz, 35 AD3d 804, 805).
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Finally, we agree with the court that plaintiff’s notion seeking
summary j udgnent on negligence was premature inasnmuch as the taxi
driver has not been deposed (see Schlau v City of Buffalo, 96 AD3d

1589, 1590).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (Janes J.
Pi anpi ano, J.), rendered August 19, 2011. The judgnment convicted
def endant, upon a jury verdict, of course of sexual conduct against a
child in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of course of sexual conduct against a child in the
second degree (Penal Law § 130.80 [1] [b]). Defendant contends on
appeal that he was denied his right to a fair trial based upon
prosecutorial m sconduct, particularly during sunmmation. Although
defendant did not object to all of the statenments alleged on appeal to
constitute prosecutorial msconduct, and thus failed to preserve for
our review his clains with respect to those particular statenents, we
nevert hel ess exercise our power to review all of his clains of
prosecutorial m sconduct as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]).

The People correctly concede that the prosecutor inproperly
appeal ed to the synpathy of the jury (see People v Presha, 83 AD3d
1406, 1408). The People also correctly concede that the prosecutor
inmproperly inplied that a potential adol escent witness did not testify
because he felt “guilt” about defendant’s actions; County Court,
however, properly sustained defense counsel’s objection to the
prosecutor’s statenent and gave a curative instruction, which the jury
is presunmed to have followed (see generally People v Allen, 78 AD3d
1521, 1521, |v denied 16 NY3d 827). Thus, wth respect to that
i nstance of m sconduct, we conclude that any prejudice was all evi ated
(see id.). The People also correctly concede that the prosecutor
deni grat ed defense counsel by stating that he intentionally attenpted
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to confuse an adol escent prosecution witness. W further conclude
that, in an attenpt to discredit the testinony of an adol escent
defense witness, the prosecutor msstated the evidence with respect to
whet her the w tness had spoken with defendant regardi ng the

al | egations against him Al though the prosecutor properly responded
to defense counsel’s remarks during summation attacking the
credibility of the victim (see People v Wal ker, 117 AD3d 1441, 1441-
1442; People v Martinez, 114 AD3d 1173, 1173, |v denied 22 NY3d 1200),
she al so i nproperly vouched for the credibility of the victins
testimony (see Presha, 83 AD3d at 1408). Furthernore, the prosecutor
i nproperly acted as an unsworn expert by describing defendant’s
behavi or towards the victimas “classic groom ng behavior,” and as an
unsworn witness with respect to reasons why the victimdelayed in
reporting what had occurred (see People v Fisher, 18 NY3d 964, 966).

W neverthel ess conclude that reversal is not nandated here
i nasmuch as “the m sconduct [did] not substantially prejudice[]
defendant’s trial” (People v Gall oway, 54 Ny2d 396, 401). It is
axi omatic that we nust consider whether “the conduct of the prosecutor
‘has caused such substantial prejudice to the defendant that he [or
she] has been deni ed due process of law. | n nmeasuring whet her
substantial prejudice has occurred, one nust |ook at the severity and
frequency of the conduct, whether the court took appropriate action to
dilute the effect of that conduct, and whether review of the evidence
i ndi cates that wi thout the conduct the sanme result woul d undoubtedly
have been reached” ” (People v Giffin, 125 AD3d 1509, 1511).
Al t hough there were several instances of m sconduct during the
prosecutor’s summation, the court thoroughly instructed the jury
before sunmations that, inter alia, nothing that an attorney says
during his or her summation is evidence, and that the jury nust decide
the case only on the evidence and the |law, and not on anything that is
said during a sunmation. The court also gave curative instructions
after the objections it sustained. Furthernore, the evidence agai nst
def endant was overwhel ming (cf. Fisher, 18 NY3d at 966; People v
Jones, 134 AD3d 1588, 1589; Giffin, 125 AD3d at 1512; People v Mitt,
94 AD2d 415, 419), and thus we conclude that, “w thout the conduct]|,]
the sane result woul d undoubtedly have been reached” (Mtt, 94 AD2d at
419).

We note that we have recently considered appeals from severa
judgnents in cases prosecuted by the Monroe County District Attorney’s
O fice that have resulted in reversal based upon prosecutoria
m sconduct (see Fisher, 18 NY3d at 965; Jones, 134 AD3d at 1588;
Giffin, 125 AD3d at 1509), or in which we have adnoni shed the
prosecutor for m sconduct (see People v G bson, 134 AD3d 1512, 1513,
| v denied 27 Ny3d 1151; Presha, 83 AD3d at 1408), and nost of those
cases invol ved charges of sexual abuse against a child. It is
undi sputed that, three nonths before the trial herein, we adnoni shed
t he sane prosecutor in Presha (83 AD3d at 1408), and that the Court of
Appeal s reversed the judgnment in Fisher (18 NY3d at 965) based upon
this same prosecutor’s mi sconduct. W therefore take this opportunity
to adnoni sh again the prosecutor in this case, in particular, and
prosecutors in the Monroe County District Attorney’'s Ofice, in
general, that “ ‘[i]t is not enough for [a prosecutor] to be intent on
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the prosecution of [the] case. Ganted that [the prosecutor’s]

par anmount obligation is to the public, [he or she] nust never |ose
sight of the fact that a defendant, as an integral nenber of the body
politic, is entitled to a full neasure of fairness. Put another way,
[the prosecutor’s] mission is not so nuch to convict as it is to
achieve a just result’ ” (People v Bailey, 58 NY2d 272, 276-277,
quoting People v Zinmmer, 51 Ny2d 390, 393). Indeed, “[p]rosecutors
play a distinctive role in the search for truth in crimnal cases. As
public officers they are charged not sinply with seeking convictions
but also with ensuring that justice is done. This role gives rise to
special responsibilities—onstitutional, statutory, ethical,
personal —+o safeguard the integrity of crimnal proceedi ngs and
fairness in the crimnal process” (People v Santorelli, 95 Ny2d 412,
420- 421) .

We conclude that, contrary to defendant’s further contention, he
was not deprived a fair trial based upon the court’s allegedly
erroneous evidentiary rulings to which he objected (see People v
Smth, 21 AD3d 1340, 1340, |v denied 5 NY3d 885). Finally, we have
consi dered defendant’s remai ni ng contenti ons and concl ude that they
are without nerit.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Deborah
A. Chimes, J.), entered January 6, 2016. The order, inter alia,
granted the notion of plaintiff for sunmary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Mermorandum  Plaintiff commenced this action to recover on a
prom ssory note, nam ng as defendants Ni cholas Mroczko (N chol as) and
Al freda Moroczko (Al freda). Alfreda died, however, before plaintiff
filed the summons and conplaint. Plaintiff noved for summary judgnent
on her conplaint, and N chol as opposed plaintiff’s notion and cross-
nmoved to dism ss the conplaint for plaintiff’'s failure to join a
necessary party, i.e., Alfreda s estate. Suprene Court granted the
notion, denied the cross notion, and awarded plaintiff judgnent
agai nst Nicholas in the anount of $149, 652, the outstandi ng bal ance on
the note. Thereafter, N cholas died, and the admi nistrator of his
estate was substituted as a defendant.

W concl ude that the court properly granted the notion.
Plaintiff met her prima facie burden by submtting a copy of the note
and evi dence of nonpaynent (see Di Marco v Bonbard Car Co., Inc., 11
AD3d 960, 960-961; see also Harvey v Agle, 115 AD3d 1200, 1200). The
evi dence of nonpaynent consisted of plaintiff’s affidavit and
Ni chol as’ s deposition testinmony. Plaintiff averred that she | ent
Ni chol as the amount reflected in the note, that he signed the note in
her presence, and that he refused to repay the note on denand.
Ni chol as testified that he signed the note, owed plaintiff the anmount
reflected in the note, and had not repaid her.
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I n opposition, Nicholas “failed to ‘come forward with evidentiary
proof showi ng the existence of a triable issue of fact wwth respect to
a bona fide defense of the note’ ” (Harvey, 115 AD3d at 1200). W
reject Nicholas' s contention that the note is unclear with respect to
who owes the debt and when it nust be repaid. Were, as here, two or
nor e persons execute a prom ssory note, each is bound to repay the
entire anmount unless otherwi se stated (see United States Print. &

Li t hograph Co. v Powers, 233 NY 143, 152; Wjin Nanxi ashu Secant
Factory v Ti-Well Intl. Corp., 22 AD3d 308, 310-311, |v denied 7 Ny3d
703). Furthernore, inasmuch as “no tine for paynent is stated” in the
note, it is “payable on demand” (UCC 3-108; see Shah v Exxis, Inc.,
138 AD3d 970, 972).

We further conclude that the court properly denied the cross
nmotion. Although Al freda executed the note, her estate is not a
necessary party to this action pursuant to CPLR 1001 i nasnuch as the
note allows plaintiff to recover the entire debt from N cholas (see NC
Venture |, L.P. v Conplete Analysis, Inc., 22 AD3d 540, 543; see al so
Taran Furs v Chanpagne Bridals, 116 AD2d 970, 970).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, N agara County (Ral ph
A. Boniello, Ill, J.), entered February 10, 2016. The order granted
the nmotion of plaintiff for |eave to reargue, vacated an order
granting the notion of defendants for sunmmary judgnent, denied the
noti on of defendants for summary judgnent, reinstated the conpl aint,
and granted the cross notion of plaintiff for summary judgnent on the
i ssue of serious injury.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
personal injuries and property danmage sustai ned when a school bus
owned by defendant First Student Inc., and operated by defendant
Barbara A. Gimm left the roadway and inpacted a buil ding owned and
occupied by plaintiff. Subsequent nedical tests concluded that Ginm
experienced an epi sode of syncope, which caused her to suddenly | ose
consci ousness, while operating the school bus. Although the schoo
bus was not carrying any student passengers, a school bus aide was on
board, and she was a witness to the accident and the events
t hereafter.

Def endants noved for summary judgnent dism ssing the conplaint on
the grounds that G i nm suffered an unforeseen nedi cal energency that
caused her to | ose consci ousness and that she could not be charged
with negligence as a result thereof (see generally Dal chand v
M ssi gman, 288 AD2d 956, 956). Plaintiff cross-noved for parti al
summary judgnent on the issue that she sustained a serious injury
wi thin the nmeaning of Insurance Law § 5102 (d). Suprene Court
initially granted the notion but, upon granting plaintiff’s notion for
| eave to reargue, denied the notion, reinstated the conplaint, and
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granted the cross notion. Defendants appeal, as |imted by their
brief, fromthat part of the order denying their notion. W affirm

W note at the outset that defendants do not chall enge the
court’s determnation to grant plaintiff’s notion for |eave to reargue
(see generally CPLR 2221 [d]), and thus we are concerned only with the
nmerits of the court’s determ nation of defendants’ sunmary judgnent
nmotion. In support of the notion, defendants submitted, inter alia,
the affidavit of Ginms primary care physician, who opi ned, based
upon her treatnent history and tests performed upon Ginmas a result
of the accident, that Ginms |oss of consciousness was caused by a
previ ously undi agnosed condi ti on known as “neurocardi ogeni c syncope”
and that the event was sudden and unforeseeable. W reject
plaintiff’s contention that the affidavit is not conpetent evidence
because the physician did not specifically frame her opinions in terns
of a “reasonabl e degree of nedical certainty” (see Matott v Ward, 48
NY2d 455, 460, 463). Defendants also submtted the deposition
testimony of a bystander who i nmmedi ately boarded the school bus after
the inmpact in order to render assistance. |In response to Ginmms
i nqui ry “What happened?” after she regai ned consci ousness, the
byst ander heard the school bus aide respond: “You nust have had
anot her seizure.”

It is well settled that the operator of a vehicle who becones
involved in an accident as the result of suffering a sudden nedica
enmergency wll not be chargeable with negligence as long as the
energency was unforeseen (see Pitt v Moz, 146 AD3d 913, 914;

Dal chand, 288 AD2d at 956). Here, although defendants submtted

evi dence establishing that Gimm experienced a nedical energency that
caused her to suddenly | ose consciousness while operating the schoo
bus (cf. Hazelton v D. A Lajeunesse Bldg. & Renodeling, Inc., 38 AD3d
1071, 1072), we conclude that the deposition testinony of the

byst ander, also submitted by defendants, raised a triable issue of
fact whether the nedical energency was unforeseen by Ginm (see
generally Karl v Terbush, 63 AD3d 1359, 1360). W reject defendants’
contention that the bystander’s testinony constitutes inadm ssible
hearsay. W instead further conclude that, because the school bus

ai de’ s statenent was nmade under the stress of excitenment caused by the
accident, it constitutes an excited utterance adm ssible as an
exception to the hearsay rule (see Langner v Primary Home Care Servs.,
Inc., 83 AD3d 1007, 1009-1010; see generally Nucci v Proper, 95 Nvad
597, 602). Because defendants’ submi ssions failed to elimnate all
triable issues of fact with respect to the unforeseeability of the
medi cal energency, the court properly denied the notion regardl ess of
the sufficiency of the opposing papers (see generally Mnroe Abstract
& Tit. Corp. v G allonbardo, 54 AD2d 1084, 1085).

We have consi dered defendants’ remaining contentions and concl ude
that they are without nerit or rendered academ c by our determ nation.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Tracey A
Bannister, J.), entered March 22, 2016. The order granted the notion
of defendant to dism ss the conplaint and di sm ssed the conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the law and in the interest of justice wthout
costs, the notion is denied and the conplaint is reinstated.

Menorandum  Plaintiff comenced this action pursuant to Labor
Law 8 741 alleging retaliatory discharge. The summons and conpl ai nt
were filed electronically on Cctober 13, 2015. Defendant thereafter
noved to dism ss the conplaint pursuant to CPLR 3211 (a) (5) on the
ground that the statute of limtations period had expired. 1In a
supporting nmenorandum of | aw, defendant contended that plaintiff’'s
cause of action accrued on Cctober 10, 2013, and thus the two-year
statute of limtations period expired on Cctober 10, 2015 (see
generally 8 740 [4] [d]). Suprene Court granted defendant’s notion
and dism ssed the conplaint. W reverse the order, deny the notion
and reinstate the conpl aint.

Def endant failed to neet its initial burden of establishing that
the statute of limtations period had expired (cf. Wendover Fin.
Servs. v Ridgeway, 137 AD3d 1718, 1719, Iv denied 140 AD3d 1715).
Even assum ng, arguendo, that plaintiff’'s cause of action accrued on
Cctober 10, 2013, we note that the two-year statute of Iimtations
period ended on a Saturday and therefore was extended until “the next
succeedi ng busi ness day” (CGeneral Construction Law 8 25-a [1]; see
Curto v New York Law Journal, 144 AD3d 1543, 1543). Because Col unbus
Day fell on the Monday follow ng that Saturday (see § 24), the next
busi ness day was COctober 13, 2015, the date on which the action was
commenced. Plaintiff’s conplaint therefore was tinely.
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Al though plaintiff did not assert that cal culation in opposing
defendant’s notion before the notion court or on this appeal, we deem
it appropriate to consider it sua sponte in the interest of justice
(see generally Hecker v State of New York, 92 AD3d 1261, 1262, affd 20
NY3d 1087, rearg denied 21 NY3d 987). As noted above, defendant had
t he burden of establishing that the statute of limtations period had
expired, and it could not refute that such period was extended by
operation of law to October 13, 2015 (see generally Matter of Persing
v Coughlin, 214 AD2d 145, 148-149).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnment by an order of the Suprene Court, Erie County [John F
O Donnell, J.], entered January 24, 2017) to review a determ nation of
respondent New York State Ofice of Children and Fam |y Services. The
determ nation affirnmed the determ nation of respondent Erie County
Department of Social Services to renpve two foster children from
petitioners’ honme.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disn ssed.

Menorandum In this proceeding pursuant to CPLR article 78,
petitioners challenge the determ nation of respondent New York State
Ofice of Children and Fanmily Services (OCFS) that affirned, after a
fair hearing, the determ nation of respondent Erie County Depart nment
of Social Services (DSS) to renopve two foster children from
petitioners’ honme. Petitioners contend that the determnation is
arbitrary and capricious and not supported by substantial evidence
i nasmuch as the evidence established that renoval of the children
woul d be contrary to their best interests. W note at the outset
that, in reviewing the determnation, “it is not our proper role to
substitute our judgnment here for that of the agencies in resolving the
i ssue of ‘best interests’ ” (Matter of O Rourke v Kirby, 54 Ny2d 8, 14
n 2; see Matter of John B. v Niagara County Dept. of Social Servs.,
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289 AD2d 1090, 1091-1092), but rather, we nust determ ne whether there
is “such relevant proof as a reasonable m nd may accept as adequate to
support” the determ nation to renove the children (300 G anmatan Ave.
Assoc. v State Div. of Human Rights, 45 Ny2d 176, 180; see Matter of
Bottom v Annucci, 26 Ny3d 983, 984-985). The evidence presented by
DSS and relied upon by OCFS neets that standard. OCFS was entitled to
credit the testinony of the DSS wi tnesses and to conclude, based upon
that testinony, that serious doubts existed with respect to the
stability of petitioners’ honme and the ability of petitioners to care
for the older foster child and protect the younger foster child and
the other child in their care (see Matter of Emerson v New York State
Of. of Children & Fam |y Servs., 148 AD3d 1627, 1627-1628). W
therefore decline to disturb the determ nation that renoval was in the
best interests of the children, inasmuch as that determination is
supported by substantial evidence and is not arbitrary or capricious.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Monroe County
(Joanne M Wnslow, J.), rendered Novenber 4, 2013. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a weapon in the second degree and crim nal possession of a weapon
in the third degree.

It is hereby ORDERED t hat said appeal fromthe judgnment insofar
as it inposed sentence is unaninmously dism ssed and the judgnent is
af firmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of, inter alia, crimnal possession of a
weapon in the second degree (Penal Law 8 265.03 [3]), based upon the
recovery of a revolver froma bush near the | ocation where defendant
was detai ned by police officers. W reject defendant’s contention
that Suprene Court erred in refusing to suppress his statenent as the
alleged fruit of an illegal detention not supported by a reasonabl e
suspicion of crimnality. An officer testified that he observed
def endant repeatedly grabbing at his wai stband (see People v Benjam n,
51 NY2d 267, 271; People v Rivera, 286 AD2d 235, 235-236, |v denied 97
NY2d 760). The officer also observed defendant renove an object from
hi s wai stband and place the object in a bush when he saw a marked
patrol car approach, and then return the itemto his waistband after
the patrol car passed (see generally People v Meredith, 201 AD2d 674,
674-675, |v denied 83 Ny2d 1005). The officer thereafter observed
def endant renove the object fromhis wai stband and hide it in the bush
a second time when a second marked patrol car turned onto the street
wher e defendant was standing. W conclude that the evidence thus
supports the court’s determ nation that defendant’s conduct gave rise
to a reasonabl e suspicion that he was in possession of illega
contraband, nost |ikely a weapon (see People v Roots, 13 AD3d 886,
887, |v denied 4 NY3d 890).
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The evi dence al so supports the court’s determ nation that
defendant’ s act of discarding the weapon in the bush before the
of ficers detained himconstituted an abandonnent, i.e., a strategic,
cal cul at ed deci sion not nmade in response to any police illegality (see
Peopl e v Johnson, 111 AD3d 469, 470, |v denied 22 Ny3d 1157; People v
Morris, 105 AD3d 1075, 1077-1078, |lv denied 22 NY3d 1042). Thus, the
court also properly refused to suppress the weapon.

Finally, in light of defendant’s resentencing, we do not consider
his challenge to the severity of his original sentence, and we disniss
t he appeal fromthe judgnment to that extent (see People v WIIi ans,
136 AD3d 1280, 1284, |v denied 27 NY3d 1141, 29 NY3d 954).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgment of the Ontario County Court (WIIliamF.
Kocher, J.), rendered May 30, 2014. The judgnment convicted defendant,
upon a jury verdict, of robbery in the third degree, grand larceny in
the fourth degree, petit |arceny, endangering the welfare of a child
(two counts), assault in the third degree and resisting arrest.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict of, inter alia, robbery in the third degree (Pena
Law 8§ 160.05), arising froman incident involving the taking of
property fromhis girlfriend. Initially, we note that defendant’s
chal l enges to the sufficiency of the evidence regarding the taking of
property in an incident occurring at 9:00 a.m are noot, inasnuch as
def endant was acquitted of the count of the indictnent that charged
himw th robbery at that tine. Furthernore, defendant’s challenges to
the sufficiency of the evidence with respect to the counts of which he
was convicted are not preserved for our review, inasnmuch as his notion
for a trial order of dismssal was not “ ‘specifically directed ” at
t he grounds now rai sed on appeal (People v Gray, 86 Ny2d 10, 19).

In any event, defendant’s challenges are without nmerit. W
conclude that the evidence is legally sufficient to establish that he
used physical force for the purpose of retaining the property
“imediately after” he had stolen it (Penal Law 8 160.00 [1]; see
People v Gosier, 35 AD3d 1241, 1241, |v denied 8 NY3d 984; People v
WIllianms, 12 AD3d 317, 318, |v denied 4 NY3d 749; see generally People
v Carrel, 99 Ny2d 546, 547), and thus the conviction concerning the
robbery occurring at 11: 00 a.m is supported by legally sufficient
evi dence (see generally People v Bl eakl ey, 69 NY2d 490, 495).
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Furthernore, “there is [a] valid |line of reasoning and perm ssible

i nferences which could lead a rational person” to conclude that the
vi cti msustai ned a physical injury during the incident (id. at 495;
see People v Lewis, 129 AD3d 1546, 1547-1548, |v denied 26 NY3d 969;
Peopl e v Carson, 126 AD3d 996, 997, |v denied 25 NY3d 1161), and thus
the conviction of assault in the third degree is supported by legally
sufficient evidence (see generally Bl eakley, 69 NY2d at 495).

Finally, viewing the evidence in light of the elenments of the crines
as charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally Bl eakl ey, 69 NY2d at 495).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (Ml chor E
Castro, A J.), rendered January 5, 2011. The judgnent convi cted
def endant, upon his plea of guilty, of insurance fraud in the fourth
degree and crimnal possession of a forged instrunent in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of insurance fraud in the fourth degree (Pena
Law 8§ 176.15) and crim nal possession of a forged instrunent in the
second degree (8 170.25). Defendant noved to withdraw his plea on the
ground that he was deni ed effective assistance of counsel, and he
contends that County Court erred in denying his notion. As a
prelimnary matter, we note that defendant’s contention survives his
valid waiver of the right to appeal “ ‘only insofar as he contends
that his plea was infected by the allegedly ineffective assistance and
that he entered the plea because of his attorney’ s allegedly poor
performance’ ” (People v Strickland, 103 AD3d 1178, 1178; see People v
Mont gonmery, 63 AD3d 1635, 1635-1636, |v denied 13 Ny3d 798). W
conclude that the court properly denied the notion.

“The decision to permt a defendant to withdraw a guilty plea
rests in the sound discretion of the court” (People v Smth, 122 AD3d
1300, 1301-1302, Iv denied 25 Ny3d 1172 [internal quotation marks
omtted]; see People v Frederick, 45 Ny2d 520, 524-525), and “a guilty
plea will be upheld as valid if it was entered voluntarily, know ngly
and intelligently” (People v Fiunefreddo, 82 Ny2d 536, 543; see People
v Missett, 76 Ny2d 909, 910-911). Here, defendant’s claimthat he
pl eaded guilty because of ineffective assistance of counsel is not
supported by the record, which reveals that defendant communi cated
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adequately with defense counsel, that he received a favorable plea
bargain, and that the court properly determ ned that the plea was
knowi ng and voluntary after holding a hearing on defendant’s notion
(see generally People v Ford, 86 Ny2d 397, 404). W |ikew se reject
defendant’s claimthat he was denied effective assistance of counse
based on defense counsel’s alleged failure to advise himof the

i mm gration consequences of the guilty plea. The record reveal s that
both the court and defense counsel advised defendant of potentia

i mm gration consequences of his plea, including the risk of
deportation, as required by Padilla v Kentucky (559 US 356, 374; see
Peopl e v Lawrence, 148 AD3d 1472, 1474; People v Deal neida, 124 AD3d
1405, 1406). We thus conclude that the guilty plea was know ngly,
voluntarily, and intelligently entered (see Fiumefreddo, 82 Ny2d at
543), and that the court providently exercised its discretion in
denyi ng the noti on.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

805

CA 16- 02066
PRESENT: WHALEN, P.J., SM TH, CARNI, CURRAN, AND SCUDDER, JJ.

IN THE MATTER OF THE APPLI CATION OF JON Z. AND

VI CTOR Z. FOR THE APPO NTMENT OF A GUARDI AN OF

THE PROPERTY AND/ OR PERSON OF MARGARET Z., AN

ALLEGED | NCAPACI TATED PERSON.
---------------------------------------------- VEMORANDUM AND ORDER
JON Z., PETI TI ONER- APPELLANT;

THERESA M Gd ROUARD, ESQ , APPO NTED GUARDI AN
FOR MARGARET Z., AN ALLEGED | NCAPACI TATED
PERSQON, RESPONDENT- RESPONDENT.

JON Z., PETI TI ONER- APPELLANT PRO SE.

SCHM TT & LASCURETTES, LLC, UTICA (WLLIAMP. SCHM TT OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

Appeal from an order of the Suprene Court, Oneida County (Sanuel
D. Hester, J.), entered Cctober 13, 2016. The order denied the notion
of petitioner to conpel respondent to provide certain evidence, and
for other relief.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this guardi anshi p proceedi ng, petitioner appeals
froman order denying his notion for, anong other relief, renoval of
respondent as guardi an of petitioner’s incapacitated nother. Suprene
Court concluded that the issues raised in petitioner’s notion had
previously been raised by petitioner and determ ned by the court in
earlier proceedings. W are unable to determne the nmerits of
petitioner’s contentions on appeal inasnmuch as the 40-page record
before us does not contain sufficient information to enable us to
determ ne whether the court properly denied petitioner’s notion on
that ground. Petitioner, as the appellant, “submtted this appeal on
an inconplete record and nust suffer the consequences” (Matter of
Santoshia L., 202 AD2d 1027, 1028; see Resetarits Constr. Corp. v Cty
of Niagara Falls, 133 AD3d 1229, 1229; Mtter of Rodriguez v Ward, 43
AD3d 640, 641).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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PRESENT: WHALEN, P.J., SM TH, CARNI, CURRAN, AND SCUDDER, JJ.
JOHN J. GABRIEL, |11, PLAINTIFF- APPELLANT,
Vv MEMORANDUM AND ORDER

GREAT LAKES CONCRETE PRODUCTS LLC, AND
VWAYNE T. BONNETT, DEFENDANTS- RESPONDENTS.

CELLI NO & BARNES, P.C., BUFFALO (ELLEN B. STURM OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

COSTELLO, COONEY & FEARON, PLLC, CAM LLUS (MAUREEN G FATCHERI C OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Janmes H.
Dillon, J.), entered August 23, 2016. The order denied in part the
notion of plaintiff for sunmary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries that he allegedly sustained when his vehicle was struck by a
cenment - m xer truck operated by defendant Wayne T. Bonnett and owned by
def endant Great Lakes Concrete Products LLC. Plaintiff appeals from
an order that, inter alia, denied that part of his notion seeking
sumary judgnent dism ssing defendants’ affirmative defense of
conparative negligence. W affirm

In support of his notion, plaintiff submtted evidence that the
truck driven by Bonnett was traveling in the center |ane, and then
noved into the right |lane and struck plaintiff’s vehicle, thus
establishing that Bonnett’s negligence was a proxi mate cause of the
accident (see Wlliams v New York City Tr. Auth., 37 AD3d 827, 827-
828; see also Vehicle and Traffic Law § 1128 [a]; see generally Russo
v Pearson, 148 AD3d 1762, 1763). Defendants raised a triable issue of
fact in opposition, however, by submitting evidence that Bonnett
checked his mrror, saw that the | ane was clear, and put on his signa
prior to noving into the right lane, and that plaintiff was
accelerating in order to pass Bonnett on the right at the tinme of the
accident and therefore did not use reasonable care to avoid the
collision (see Romano v 202 Corp., 305 AD2d 576, 577). Thus, view ng
the evidence in the |ight nost favorable to defendants (see Otiz v
Varsity Hol dings, LLC, 18 NY3d 335, 340), we conclude that defendants
raised a triable issue of fact concerning the cause of the accident
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(see Fogel v Rizzo, 91 AD3d 706, 707), and whether plaintiff’s conduct
contributed to it (see Romano, 305 AD2d at 577; see generally Russo,
148 AD3d at 1763).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court
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CA 16-01808
PRESENT: WHALEN, P.J., SMTH, CARNI, AND SCUDDER, JJ.

IN THE MATTER OF GENE MAJCHRZAK,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

NEW YORK STATE DI VI SION OF HUMAN RI GHTS AND
UPONOR | NFRA CORPORATI ON, RESPONDENTS- RESPONDENTS.

LAW OFFI CE OF LI NDY KORN, PLLC, BUFFALO (CHARLES L. MLLER 1I1, OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

LI PPES MATHI AS WEXLER FRI EDMAN LLP, BUFFALO (VI NCENT M M RANDA OF
COUNSEL), FOR RESPONDENT- RESPONDENT UPONCR | NFRA CORPORATI ON.

Appeal from an order of the Suprenme Court, Erie County (Catherine
R Nugent Panepinto, J.), entered Decenber 9, 2015 in a proceedi ng
pursuant to Executive Law 8 298. The order dism ssed the petition.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner conmenced this proceedi ng pursuant to
Executive Law 8 298 seeking to annul the determ nation of respondent
New York State Division of Human Rights (SDHR) that there was no
probabl e cause to believe that petitioner’s enployer, respondent
Uponor Infra Corporation (Uponor), discrimnated and retaliated
against him W reject petitioner’s contention that Suprene Court
erred in dismssing the petition.

“Where, as here, SDHR ‘renders a determnmination of no probable
cause wi thout holding a hearing, the appropriate standard of reviewis
whet her the probable cause determ nation was arbitrary and capri ci ous

or lacked a rational basis’ ” (Matter of Napierala v New York State
Div. of Human Rights, 140 AD3d 1746, 1747; see Matter of MDonald v
New York State Div. of Human Rights, 147 AD3d 1482, 1482). “Probable

cause exi sts only when, after giving full credence to the
conplainant’s version of the events, there is sone evidence of

unl awful discrimnation . . . There nust be a factual basis in the

evi dence sufficient to warrant a cautious [person] to believe that

di scrim nation had been practiced” (Matter of Manbretti v New York
State Div. of Human Rights, 129 AD3d 1696, 1697, |v denied 26 NY3d 909
[internal quotation marks omtted]). Although petitioner’s “factua
showi ng nust be accepted as true on a probabl e cause determn nation”
(id.), “full credence need not be given to petitioner’s allegation in
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his conplaint that he was discrimnated against on the basis of his

[age or] disability, for this is the ultimte conclusion, which nust
be determ ned solely by [ SDHR] based upon all of the facts and

ci rcunst ances” (Matter of Vadney v State Human Ri ghts Appeal Bd., 93
AD2d 935, 936; see McDonal d, 147 AD3d at 1483; Matter of Smith v New
York State Div. of Human Rights, 142 AD3d 1362, 1363-1364).

Here, we conclude that SDHR properly investigated petitioner’s
conplaint and provided himwith a full and fair opportunity to present
evi dence on his behalf and to rebut the evidence presented by Uponor
(see Matter of Wtkowich v New York State Div. of Human Rights, 56
AD3d 1170, 1170, |v denied 12 NYy3d 702). W further conclude that
SDHR' s determ nation is supported by a rational basis and is not
arbitrary or capricious (see McDonald, 147 AD3d at 1483; Wtkow ch, 56

AD3d at 1170; Matter of Murphy v Russell Sage Coll., 134 AD2d 716,
717).
Entered: June 16, 2017 Frances E. Cafarel

Cerk of the Court
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CA 15-00988
PRESENT: WHALEN, P.J., SM TH, CARNI, CURRAN, AND SCUDDER, JJ.

IN THE MATTER OF ELROY HENDRI X,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

MONROE COUNTY DEPARTMENT OF COMVUNI CATI ON,
RESPONDENT- RESPONDENT.

ELROY HENDRI X, PETI TI ONER- APPELLANT PRO SE

Appeal from a judgnment (denomi nated order) of the Suprene Court,
Monroe County (Ann Marie Taddeo, J.), entered April 20, 2015 in a CPLR
article 78 proceeding. The judgnent denied the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner appeals froma judgnment that denied his
CPLR article 78 petition seeking to conpel respondent to produce
certain docunments pursuant to the Freedom of Information Law ([ FO L]
Public O ficers Law art 6) and CPL 190.25 (4). W affirm Petitioner
was not entitled to the requested grand jury mnutes because “the
m nutes are court records and [are] exenpt fromthe anbit of FAL”
(Matter of Bridgewater v Johnson, 44 AD3d 549, 550; see Matter of Hal
v Bongi orno, 305 AD2d 508, 509). Wth respect to petitioner’s
application pursuant to CPL 190.25 (4), we conclude that Suprene Court
properly determ ned that petitioner failed to provide a conpelling and
particul ari zed need for the m nutes (see Matter of Miullgrav v
Santucci, 195 AD2d 786, 786-787; Matter of G bson v G ady, 192 AD2d
657, 657).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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PRESENT: WHALEN, P.J., SM TH, CARNI, CURRAN, AND SCUDDER, JJ.

KI MBERLY CROWNER, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

THOVAS A. KI NG DEFENDANT- APPELLANT.

BARTH SULLI VAN BEHR, BUFFALO ( REBECCA C. CRONAUER OF COUNSEL), FOR
DEFENDANT- APPELLANT.

GREENE & REID, PLLC, SYRACUSE (EUGENE W LANE OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Jefferson County
(James P. McCusky, J.), entered May 26, 2016. The order, anobng ot her
things, granted in part plaintiff’s notion for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff commenced this action seeking damages for
injuries that she allegedly sustained when defendant’s vehicle struck
an anmbul ance in which plaintiff was riding while acting in the course
of her enploynent as an energency nedical technician and adm nistering
energency care to a patient. In her conplaint, plaintiff alleged that
def endant, anong other things, negligently failed to pull over or
yield the right-of-way to the ambul ance, which had its energency
lights and siren activated at the tinme of the accident. Defendant
appeals froman order that, inter alia, granted that part of
plaintiff’s notion seeking summary judgnent on the issues of
negl i gence and proxi nate cause. Defendant’s contention that there is
a triable issue of fact whether the anbul ance’s energency |ights and
siren were activated at the time of the accident is raised for the
first time on appeal and thus is not preserved for our review (see
generally British Am Dev. Corp. v Schodack Exit Ten, LLC, 83 AD3d
1247, 1248).

Contrary to defendant’s further contention, even assum ng,
arguendo, that there are triable issues of fact whether the anbul ance
driver was reckless and whet her that reckl essness was a proxi mate
cause of the accident, we conclude that they do not preclude
plaintiff's entitlenment to sunmary judgnment on the issue whether
def endant’ s negligence was a proxi mate cause of the accident, inasmuch
as “[i]Jt was not plaintiff[’s] burden to denonstrate that defendant’s
negl i gence was the sole proxi mate cause” (Strauss v Billig, 78 AD3d
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415, 415, |lv dism ssed 16 Ny3d 755).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

817

KA 11-00861
PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ANTHONY W G3 NS, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER, TREVETT CRI STO P. C
(ERIC M DOLAN OF COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (LEAH R. MERVI NE OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Mnroe County (David
D. Egan, J.), entered February 24, 2011. The judgnent revoked
defendant’ s sentence of probation and i nposed a sentence of
i mprisonment .

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  On appeal from a judgnment revoking his sentence of
probation inposed upon his conviction of robbery in the third degree
(Penal Law 8 160.05) and crimnal contenpt in the first degree
(8 215.51 [b] [v]) and inposing a sentence of incarceration, defendant
contends that Suprenme Court erred in finding that he violated the
conditions of his probation. W reject that contention.

Prelimnarily, the People contend that defendant’s appeal is
rendered noot by the expiration of the maxi mumterm of his sentence.
W reject that contention, and note our disagreement with the Third
Departnent on this issue (see e.g. People v Lesson, 32 AD3d 1083,

1083; People v Ham|ton, 214 AD2d 783, 783). Defendant challenges the
determ nation that he violated the conditions of his probation, and
does not challenge the legality or severity of his sentence (cf.
People v Parente, 4 AD3d 793, 794; People v Giffin, 239 AD2d 936,

936; People v Meli, 142 AD2d 938, 939, Iv denied 72 Ny2d 921). A
determ nation that defendant has violated the conditions of his
probation is “a continuing blot on [his] record” with potential future
consequences (Matter of WIllianms v Cornelius, 76 NYy2d 542, 546).

| ndeed, it will inpact future sentencing determ nations (see People v
Newt on, 24 AD3d 1287, 1288, |v denied 6 NY3d 836; People v Tucker, 272
AD2d 992, 992, |v denied 95 Ny2d 872), includi ng whether defendant is
eligible for a subsequent probationary sentence (see People v Gassner,
118 AD3d 1221, 1221-1222, |v denied 23 Ny3d 1062). W thus concl ude
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that defendant’s appeal is not noot (see generally Matter of Hear st
Corp. v Cyne, 50 Ny2d 707, 714).

Nonet hel ess, we reject defendant’s contention on the nerits.

“The Peopl e have the burden of establishing by a preponderance of the
evi dence that defendant violated the terns and conditions of his
probation” (People v Dettelis, 137 AD3d 1722, 1722). *“ ‘Al though
hearsay evidence is adm ssible in probation violation proceedings . .

, the People nust present facts of a probative character, outside of
t he hearsay statenents, to prove the violation” ” (People v Paris, 145
AD3d 1530, 1531). Contrary to defendant’s contention, the testinony
of his probation officer regardi ng defendant’s adm ssions is not
hearsay, and it is sufficient to establish a violation of probation
(see People v Holland, 95 AD3d 1504, 1505, |v denied 19 NY3d 974;
Peopl e v Pettway, 286 AD2d 865, 865, |v denied 97 NY2d 686; see al so
People v Perna, 74 AD3d 1807, 1807-1808, |v denied 17 NY3d 716).
Def endant’ s probation officer testified that defendant admtted that
he was arrested for possession of marihuana and that he had snoked
mar i huana. The probation officer confirned that defendant’s conduct
“violate[d] the [probation] condition that prohibit[ed the] use of any
nood al tering substance, and it also violate[d] the condition that
require[d] | aw abiding behavior.” W thus conclude that the court
properly determ ned that the People denonstrated by a preponderance of
t he evi dence that defendant had possessed and used mari huana in
violation of the conditions of his probation (see People v Weeler, 99
AD3d 1168, 1173, |v denied 20 NY3d 989; Pettway, 286 AD2d at 865).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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KA 15-00910
PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EUGENE STEWART, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

KATHLEEN A. KUGLER, CONFLI CT DEFENDER, LOCKPORT (EDWARD P. PERLMAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

EUGENE STEWART, DEFENDANT- APPELLANT PRO SE.

CARCLI NE A. WQJTASZEK, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, N agara County
(Richard C Kloch, Sr., A J.), rendered March 20, 2015. The judgnent
convi cted defendant, upon his plea of guilty, of burglary in the third
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum I n appeal No. 1, defendant appeals froma judgnent
convicting him upon his plea of guilty, of burglary in the third
degree (Penal Law 8§ 140.20) and, in appeal No. 2, he appeals froma
j udgnment convicting him upon his plea of guilty, of three counts of

burglary in the third degree (id.). 1In both appeals, defendant
contends in his main brief that the aggregate sentence inposed by
Suprenme Court is unduly harsh and severe. 1In eliciting defendant’s

wai ver of his right to appeal as an explicit condition of the plea
agreenent in each nmatter, the court advised defendant of the maxi mum
sentences that could be i nposed on each conviction (see People v
Lococo, 92 Ny2d 825, 827), and the record establishes that defendant
knowi ngly, intelligently, and voluntarily waived his right to appea
with respect to both his convictions and sentences (see People v
Lopez, 6 NY3d 248, 256; cf. People v Maracle, 19 NY3d 925, 928). W

t hus conclude that the valid waiver of the right to appeal enconpasses
defendant’s challenge to the severity of the sentences inposed (see
Lopez, 6 NY3d at 255-256).

I n appeal No. 2, defendant contends in his pro se suppl enental
brief that his waiver of indictnment and consent to be prosecuted under
a superior court information (SClI) were jurisdictionally defective.
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We note that defendant’s challenges to the jurisdictional requirenents
of the waiver of indictnent and the SCI need not be preserved for our
review (see People v Boston, 75 NY2d 585, 589 n; People v Tun Aung,
117 AD3d 1492, 1493) and are not precluded by defendant’s valid waiver
of his right to appeal (see Tun Aung, 117 AD3d at 1493; People v Lugg,
108 AD3d 1074, 1074). We nonet hel ess concl ude that defendant’s
chal l enges lack nerit (see People v Attea, 84 AD3d 1700, 1701; see
generally CPL 195.10 [1] [b]; People v D Am co, 76 Ny2d 877, 879).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EUGENE STEWART, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

KATHLEEN A. KUGLER, CONFLI CT DEFENDER, LOCKPORT (EDWARD P. PERLMAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

EUGENE STEWART, DEFENDANT- APPELLANT PRO SE.

CARCLI NE A. WQJTASZEK, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, N agara County
(Richard C Kloch, Sr., A J.), rendered March 20, 2015. The judgnent
convi cted defendant, upon his plea of guilty, of burglary in the third
degree (three counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Sanme nenorandum as in People v Stewart ([appeal No. 1] _ AD3d
__ [June 16, 2017]).

Entered: June 16, 2017 Frances E. Caf ar el
Cerk of the Court
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PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND TROUTMAN, JJ.

IN THE MATTER OF JESSI CA N. AUSTI N,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
PH LI P W WRI GHT, RESPONDENT- RESPONDENT.
IN THE MATTER OF BONNIE S. LOVERY, PETI TI ONER

Vv

JESSICA N. AUSTIN AND PH LI P W WRI GHT,
RESPONDENTS.

IN THE MATTER OF JESSI CA N. AUSTI N,
PETI TI ONER- APPELLANT,

Vv

PH LI P W WRI GHT, RESPONDENT- RESPONDENT.

CHAFFEE & LI NDER, PLLC, BATH (RUTH A. CHAFFEE OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

HUNT & BAKER, HAMMONDSPORT (TRAVIS J. BARRY OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

MARYBETH D. BARNET, ATTORNEY FOR THE CHI LD, CANANDAI GUA.

Appeal from an order of the Fam |y Court, Steuben County (Joseph
W Latham J.), entered Septenber 24, 2015 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anong other things, adjudged
that the primary placenment of the child shall be with respondent
Philip W Wi ght.

It is hereby ORDERED that the case is held, the decision is
reserved and the matter is remtted to Famly Court, Steuben County,
for further proceedings in accordance with the foll ow ng menorandum
Petitioner nother appeals froman order that denied her two separate
petitions to nodify a prior custody order and granted in part
respondent father’s cross petition to nodify the prior custody order
by awarding the father primary placenment of the parties’ child. “It
is well established that alteration of an established custody
arrangenent will be ordered only upon a showi ng of a change in
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ci rcunst ances which reflects a real need for change to ensure the best
interest[s] of the child” (Matter of Irwin v Neyland, 213 AD2d 773,
773 [enphasis added]; see Matter of McCOinton v Kirkman, 132 AD3d
1245, 1245-1246). Here, although Famly Court determ ned that the
not her had “failed to show the existence of a change of circunstances
that require[d] or justifie[d] a change in custody,” the court did not
make an express finding whether the father, in support of his cross
petition to nodify custody, established that there had been the
requi site change in circunstances in the 10 nonths since entry of the
prior order.

W decline to exercise our power “ ‘to independently reviewthe
record” to ascertain whether the requisite change in circunstances
exi sted” (Matter of Curry v Reese, 145 AD3d 1475, 1475), inasnuch as
it appears fromthe court’s decision that it inproperly dispensed with
t he change in circunstances requirenent when it stated that “to
dism ss the Petitions herein without a determ nation of the best
interests of the child would be to el evate form over substance.” It
is thus not clear on this record what the court woul d have found had
it actually addressed the issue. W therefore hold the case, reserve
decision and remt the matter to Famly Court to nmake that
det erm nation

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF JOHN F. YOUNG
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

MERRY L. RI OGS, RESPONDENT- RESPONDENT.

PAUL M DEEP, UTICA, FOR PETI TI ONER- APPELLANT.

M CHAEL N. KALIL, ATTORNEY FOR THE CHI LD, UTI CA.

Appeal from an order of the Fam |y Court, Oneida County (Randa
B. Caldwell, J.), entered Decenber 22, 2015 in a proceedi ng pursuant
to Famly Court Act article 6. The order disnissed the petition.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioner father comrenced this violation
proceedi ng, alleging that respondent nother has not allowed him
visitation with their child despite a prior order that, inter alia,
allowed the father visitation “at tines and places as [the] parties
can agree.” The Attorney for the Child (AFC) noved to dism ss the
petition on the ground that the father was equitably estopped from
asserting his visitation rights due to his failure to establish a
relationship with the child. Famly Court proceeded with a hearing on
both the violation petition and the AFC s notion and thereafter
granted the notion of the AFC. The father appeals. W affirmthe
order dism ssing the petition, but our reasoning differs fromthat of
t he court.

We agree with the father that the court erred in invoking the
doctrine of equitable estoppel in the context of a violation petition
and in granting the AFC s notion based on that doctrine. “The purpose
of equitable estoppel is to preclude a person fromasserting a right
after having |l ed another to formthe reasonable belief that the right
woul d not be asserted, and |oss or prejudice to the other would result
if the right were asserted. The |aw inposes the doctrine as a matter
of fairness. |Its purpose is to prevent soneone fromenforcing rights
that would work injustice on the person agai nst whom enforcenent is
sought and who, while justifiably relying on the opposing party’s
actions, has been nmsled into a detrinmental change of position”
(Matter of Shondel J. v Mark D., 7 Ny3d 320, 326). Here, there is a
prior order establishing the father’s visitation rights, and he is
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all eging that the nother violated that order; he is not seeking
visitation rights in the first instance (cf. Matter of Johnson v
WIllianms, 59 AD3d 445, 445; Matter of Razo v Leyva, 3 AD3d 571, 571-
572; see generally Jean Maby H v Joseph H., 246 AD2d 282, 285-290).

Nevert hel ess, because the court proceeded with a full hearing on
the nerits, we have an adequate record and nay deternmine the nerits of
the father’s violation petition ® “in the interest of judicial econony
and to avoid further delay’ ” (Matter of Maher v Maher, 1 AD3d 987,
988). W conclude that the father failed to establish by clear and
convi nci ng evidence that the nother willfully violated the order
regarding visitation (see Matter of Palazzolo v Gresi-Palazzolo, 138
AD3d 866, 867; see also Matter of Oravec v Oravec, 89 AD3d 1475,

1475). Finally, we note that the father’s contention that a specific
visitation schedule is in the child s best interests is not properly
before us in the context of this violation petition, but the father
may properly raise that contention in the context of a nodification
petition.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (E
Jeannette QOgden, J.), entered January 5, 2016. The order, anong ot her
things, granted the notion of plaintiff for summary judgnent,

di sm ssed the answer and counterclai mof defendant Robert Lee Lowman,
Jr., and determ ned the easenents held by Robert Lee Lowran, Jr. to be
subj ect to foreclosure.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this nortgage forecl osure action
regarding two properties, nam ng as defendants the property owners and
nort gagors, and al so Robert Lee Lowran, Jr. (defendant), the recent
grantee of solar and wi nd energy easenents in the properties.

Def endant appeals froman order that, inter alia, granted plaintiff’s
notion for an order of reference and summary judgnent on its

conpl aint, disnm ssed defendant’s answer and counterclaim and

determ ned that the easenents held by defendant are subject to
foreclosure, i.e., are conpeting interests in the properties that have
a lower priority than plaintiff’s nortgages. W affirm

Contrary to defendant’s sole contention before Suprenme Court,
defendant’s easenents constitute interests in the realty that are
subject to foreclosure by plaintiff. A nortgage creates a |lien upon
the property to the extent of the nortgagor’s own interest or title at
the tinme of the giving of the nortgage. Thus, “[t]he effect of the
foreclosure [judgnent and sale] . . . is to vest in the purchaser the
entire interest and estate of nortgagor and nortgagee as it existed at
the date of the nortgage, and unaffected by the subsequent
[ e] ncunbrances and conveyances of the nortgagor” (Christ Prot.

Epi scopal Church in Gty of N Y. v Mack, 93 NY 488, 492; see V.R W,
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Inc. v Klein, 68 Ny2d 560, 566). G ven that defendant’s easenents
were not granted and recorded until June 2015, after the subject

nort gages were given and recorded in August 2012 and April 2014,
respectively, the nortgagors’ interests at the tine of the giving of
the nortgages included the use or control of the airspace above their
properties. Thus, the nortgages are prior in time and right to

def endant’ s easenents (see HSBC Bank USA v Regi onal Specialty Food
Mtg. & Distrib. Servs., 294 AD2d 803, 804).

Def endant’ s remai ning contentions are raised for the first tine
on appeal and thus are not properly before us (see C esinski v Town of
Aurora, 202 AD2d 984, 985).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Joseph R
Gownia, J.), entered May 13, 2016. The order granted claimnt’s
application for leave to serve a late notice of claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the application is
deni ed.

Menorandum Claimant was injured in April 2015 in a work-rel ated
accident at a construction site. Respondent had contracted for the
performance of the work by an entity known as Northl and, which had
subcontracted with claimant’s enployer. W agree wth respondent that
Suprene Court, which did not issue a decision indicating its
rational e, abused its discretion in granting claimnt’s application
for leave to serve a |ate notice of claimpursuant to Genera
Muni ci pal Law 8§ 50-e (5) and Education Law § 376-a (2) (see Folmar v
Lewi ston-Porter Cent. Sch. Dist., 85 AD3d 1644, 1645; Palunbo v City
of Buffalo, 1 AD3d 1032, 1033). “In determ ning whether to grant such
| eave, the court must consider, inter alia, whether the claimnt has
shown a reasonabl e excuse for the delay, whether the municipality had
actual know edge of the facts surrounding the claimw thin 90 days of
its accrual, and whether the delay woul d cause substantial prejudice
to the municipality” (Matter of Friend v Town of W Seneca, 71 AD3d
1406, 1407; see generally General Municipal Law § 50-e [5]).

Here, claimant failed to denonstrate a reasonabl e excuse for his
failure to serve the notice of claimw thin 90 days of the clainis
accrual or within a reasonable time thereafter (see Matter of
Heffelfinger v Albany Intl. A rport, 43 AD3d 537, 539; Le Meux v
Al den High Sch., 1 AD3d 995, 996). A claimant’s m staken belief that
wor kers’ conpensation is his or her sole renedy does not constitute a
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reasonabl e excuse (see Singh v City of New York, 88 AD3d 864, 864,
Matter of Hurley v Avon Cent. Sch. Dist., 187 AD2d 982, 983).
Furthernore, given that claimant was di agnosed with a torn right

nmeni scus in August 2015, his assertion that he did not know the extent
of his injuries does not constitute a reasonabl e excuse for his
failure to serve or seek perm ssion to serve a notice of claimuntil
March 2016 (see Heffelfinger, 43 AD3d at 539).

Mor eover, claimant is unable to show that respondent had “actua
knowl edge of the essential facts constituting the claimw thin” the
first 90 days after the accident or a reasonable tinme thereafter
(CGeneral Municipal Law 8 50-e [5]; see Folmar, 85 AD3d at 1645;

Pal unbo, 1 AD3d at 1033). “Contrary to claimant’s contention, the
acci dent report [prepared by Northland based on infornmation supplied
by claimant] did not inpute to respondent the requisite actua

know edge i nasnuch as the evidence in the record failed to establish
that [Northland] was an agent of respondent” (Kennedy v Oswego City
Sch. Dist., 148 AD3d 1790, 1791; see Mehra v City of New York, 112
AD3d 417, 418; WIlliams v City of N agara Falls, 244 AD2d 1006, 1007).
In any event, we conclude that the accident report woul d have been
insufficient to provide respondent with actual know edge of the
essential facts constituting the claiminasnmuch as the report
described the accident and claimant’s injuries in only vague and
general ternms that differed fromthe detail set forth in the proposed
notice of claim and the accident report drew no connection between
the accident and any liability on the part of respondent (see Kennedy,
148 AD3d at 1791; Mehra, 112 AD3d at 418).

Finally, we agree with respondent that claimant failed to sustain
his burden of showing that a |late notice of claimwould not
substantially prejudice respondent’s interests (see Kennedy, 148 AD3d
at 1792; see generally Matter of Newconb v Mddle Country Cent. Sch.
Dist., 28 NY3d 455, 466, rearg denied 29 NY3d 963). |ndeed,
respondent affirmatively showed that it would be prejudiced (see
Fol mar, 85 AD3d at 1645; Le Meux, 1 AD3d at 996-997). G ven our
determ nation, we do not consider respondent’s contention regarding
the asserted patent |lack of nerit of the proposed claim

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Mnroe County (Al ex
R Renzi, J.), rendered Decenber 3, 2014. The judgnment convicted
def endant, upon his plea of guilty, of failure to register as a sex
of f ender.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of failure to register as a sex offender
(Correction Law 88 168-f [4]; 168-t). Even assum ng, arguendo, that
defendant’ s wai ver of the right to appeal is invalid and thus does not
precl ude our review of his challenge to the severity of his sentence
(see People v Davis, 114 AD3d 1166, 1167, |v denied 23 Ny3d 1035), we
conclude that the sentence is not unduly harsh or severe.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (Victoria M
Argento, J.), rendered COctober 2, 2014. The judgnment convi cted
def endant, upon his plea of guilty, of rape in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of rape in the first degree (Penal Law §
130.35 [4]). Prelimnarily, we note that defendant’s waiver of the
right to appeal is not valid. The perfunctory inquiry nade by County
Court during the plea colloquy was not sufficient “to ensure that the
wai ver of the right to appeal was a know ng and vol untary choice”
(Peopl e v Beaver, 128 AD3d 1493, 1494 [internal quotation marks
omtted]). Moreover, although the record includes a signed witten
wai ver of the right to appeal, there was no “attenpt by the court to
ascertain on the record an acknow edgnent from def endant that he had,
in fact, signed the waiver or that, if he had, he was aware of its
contents” and understood them (People v Callahan, 80 Ny2d 273, 283;
see People v Bradshaw, 18 NY3d 257, 265; cf. People v Bryant, 28 Ny3d
1094, 1095-1096). W neverthel ess conclude that defendant’s chall enge
to the severity of the sentence is without nerit.

Entered: June 16, 2017 Frances E. Caf ar el
Cerk of the Court
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Appeal froman order of the Famly Court, Erie County (Lisa Bloch
Rodwin, J.), entered January 15, 2016 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order granted custody of the subject
child to Kinmberly J.S.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the matter is
remtted to Famly Court, Erie County, for further proceedings in
accordance with the follow ng nenorandum Petitioner conmenced this
negl ect proceedi ng agai nst respondent father and respondent nother,
and the nother admitted neglecting the child. The father failed to
appear at nultiple court appearances and, although his attorney
appeared at the fact-finding hearing, she elected not to participate.
The grandnother thereafter filed petitions for custody against the
father and the nother, but then withdrew the petition against the
father. At a hearing on petitioner’s neglect petition and the
grandnot her’ s custody petition, the nother consented to custody being
granted to the grandnother, but the father’s counsel objected. The
father now appeals froman order that ordered that, pursuant to Famly
Court Act 8 1055-b, a final order of custody under Family Court Act
article 6 was awarded to the grandnother, and no further review was
required on the neglect petition. W reverse.

The father initially contends that the finding of neglect should
be vacated because he was deni ed effective assistance of counsel based
on his counsel’s failure to participate in the hearing, and he did not
have notice of the hearing. Those contentions are not revi ewable on
this appeal inasmuch as the finding of neglect was nmade upon the
father’s default (see Matter of Makia S. [Catherine S.], 134 AD3d
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1445, 1445; WMatter of Lastanzea L. [Lakesha L.], 87 AD3d 1356, 1356,
v dismssed in part and denied in part 18 NY3d 854).

W agree with the father, however, that Famly Court erred in
granting custody to the grandnother w thout first determ ning whether
extraordi nary circunstances existed. Pursuant to Famly Court Act
8 1055-b, in an article 10 proceeding a court may grant custody to a
relative but, if any parent fails to consent to granting the petition
for custody, the court nust find, inter alia, that the relative has
“denonstrated that extraordinary circunstances exist that support
granting” such an order of custody (8 1055-b [a] [iv] [A]; see Mtter
of Janes GG v Banby I1., 85 AD3d 1227, 1228; see generally Matter of
Devon EE. [Evelyn EE. ], 125 AD3d 1136, 1138, |v denied 25 NY3d 904).
Here, the court made no such findings. W therefore reverse the order
and remt the matter to Famly Court for further proceedings in
accordance with section 1055-b (a).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Famly Court, Erie County (Brenda
Freedman, J.), entered February 8, 2016 in a proceeding pursuant to
Famly Court Act article 6. The order, anong other things, awarded
respondent sol e custody of the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by striking the word “condition” in
the third ordering paragraph and substituting therefor the word
“conponent,” and as nodified the order is affirnmed without costs in
accordance with the followi ng nmenorandum Petitioner father appeals
froman order that awarded sol e custody of the parties’ child to
respondent nother, granted the father access to the child, and ordered
that, as a “condition of such [a]ccess,” the father “shall conplete a
program of [a] nger [m anagenent classes.” W reject the father’s
contention that Famly Court abused its discretion in denying his
attorney’ s request for an adjournnment of the hearing (see Matter of
Sophia MG -K [Tracey G -K. ], 84 AD3d 1746, 1747; see also Matter of
Latonia W [Anthony W], 144 AD3d 1692, 1693-1694, |v denied 28 NY3d
914; WMatter of VanSkiver v Cancy, 128 AD3d 1408, 1408). It is well
settled that the determ nati on whether to grant a request for an
adj ournnment for any purpose is a matter resting within the sound
di scretion of the trial court (see Matter of Steven B., 6 NY3d 888,
889; Matter of Canmeron B. [Nicole C ], 149 AD3d 1502, 1503; Matter of
Biles v Biles, 145 AD3d 1650, 1650). “In making such a determ nation,
the court nust undertake a bal anced consideration of all relevant
factors” (Matter of Sicurella v Enbro, 31 AD3d 651, 651, |v denied 7
NY3d 717; see Latonia W, 144 AD3d at 1693). Here, the father’s
attorney “failed to denonstrate that the need for the adjournment . .
. was not based on a lack of due diligence on the part of the [father]
or [his] attorney” (Sophia MG -K , 84 AD3d at 1747; see Matter of
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Venditto v Davis, 39 AD3d 555, 555).

W also reject the father’s challenge to the court’s directive
that he conplete an anger managenent program It is well established
that a court may direct a parent “to obtain counseling or therapy, as
one of the aspects of a custody or visitation order, if such
intervention will serve the [child s] best interests” (Gadonski v
Gadonski, 256 AD2d 675, 677; see Matter of Cross v Davis, 298 AD2d
939, 940), and here there is an anple evidentiary basis for the
court’s issuance of such a directive (see Cross, 298 AD2d at 940;
Gadonski, 256 AD2d at 677-678). W conclude, however, that the court
erred in ordering that the father conplete a program of anger
managenent classes as a condition of his access to the child (see
Matter of Avdic v Avdic, 125 AD3d 1534, 1536; Shuchter v Shuchter, 259
AD2d 1013, 1013), instead of as a conponent of such access (see Matter
of Ordona v Cothern, 126 AD3d 1544, 1546; see generally Matter of
Craner v Craner, 143 AD3d 1264, 1265, |v denied 28 NY3d 913; Matter of
Jones v Jones, 190 AD2d 1076, 1076). W nodify the order accordingly.

Entered: June 16, 2017 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (John M
Curran, J.), entered May 22, 2015. The order granted the notion of
defendants for summary j udgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum I n this medical mal practice action, plaintiffs
appeal froman order granting defendants’ notion for summary judgnent
dism ssing the conplaint. W affirm Plaintiffs commenced this
action seeking damages for injuries plaintiff Sharon Occhi no
(plaintiff) allegedly sustained because of a seven-nonth delay in
di agnosi ng her breast cancer. On April 12, 2010, plaintiff presented
to def endant W ndsong Radi ol ogy, P.C. (Wndsong) for a screening
mammogram  Defendant X. Cynthia Fan, M D. interpreted the mammogram
finding that there were “[n]o suspicious nodul es, mcrocalcifications,
architectural distortion, or abnormality of the skin or nipples” and
that there was “no evidence of malignancy.” Seven nonths later, after
feeling a lunp in her breast during a self-exam nation, plaintiff
again presented to Wndsong for a diagnostic manmogram foll ow ng
whi ch she was di agnosed with invasive ductal carcinoma. She underwent
a lunpectony with axillary |ynph node di ssection, chenotherapy,
radi ati on therapy and hornone repl acenent therapy.

Def endants noved for sumary judgnent and thus had “the initia
burden of establishing either that there was no devi ation or departure
fromthe applicable standard of care or that any all eged departure did
not proximately cause the plaintiff’s injuries” (Bagley v Rochester
Gen. Hosp., 124 AD3d 1272, 1273). Suprenme Court determ ned that
defendants net their initial burden of establishing both that
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def endants did not deviate or depart fromthe applicable standard of
care and that any all eged departure did not cause any injury to
plaintiff. Plaintiffs, on this appeal, do not chall enge that

det erm nation

Plaintiffs contend that the affidavit of their expert raised
triable issues of fact sufficient to defeat defendants’ notion. W
reject that contention. In order to defeat the notion, plaintiffs
were required to submt a physician’s affidavit establishing both that
def endants deviated fromthe applicable standard of care and that such
devi ation was a proxi mate cause of plaintiff’s injuries (see id.). It
is well settled that “[g]eneral allegations of nedical nalpractice,
merely conclusory and unsupported by conpetent evidence tending to
establish the essential elenents of nedical mal practice, are
insufficient to defeat [a] defendant physician’s sunmary judgment
notion” (Alvarez v Prospect Hosp., 68 Ny2d 320, 325; see Bagley, 124
AD3d at 1273). \Were, as here, “the expert’s ultinate assertions are
specul ati ve or unsupported by any evidentiary foundation, . . . [his
or her] opinion should be given no probative force and is insufficient
to withstand summary judgnment” (Diaz v New York Downtown Hosp., 99
NY2d 542, 544; see Bagley, 124 AD3d at 1273).

In the affidavit in opposition to defendants’ notion, plaintiffs’
expert physician msstates the facts in the record, stating that Dr.
Fan had noted a “nodul ar density” or “suspicious area” in the Apri
2010 mammogram  That is factually incorrect. Neither Dr. Fan nor
plaintiff’s treating physician, in subsequently review ng that
mamogram had noted anyt hi ng abnormal in that manmogram  Thus, any
statenents to the contrary are “unsupported by any evidentiary
foundation” (Diaz, 99 NY2d at 544). The additional clains of
plaintiffs expert physician are “vague, conclusory, specul ative, and
unsupported by the medical evidence in the record before us” (Bagley,
124 AD3d at 1274). W therefore conclude that plaintiffs failed to
raise a triable issue of fact, and that defendants were entitled to
summary judgnent di sm ssing the conplaint.

Based on our determ nation, we do not reach plaintiffs’ remaining
contentions concerning causation.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Monroe County
(Francis A Affronti, J.), rendered July 29, 2014. The judgnent
convi cted defendant, upon a jury verdict, of aggravated unlicensed
operation of a nmotor vehicle in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the law and a new trial is granted.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of aggravated unlicensed operation of a notor
vehicle in the first degree (Vehicle and Traffic Law 8 511 [3] [a]
[ii]). Contrary to defendant’s contention, we conclude that, view ng
the evidence in the light nost favorable to the People (see People v
Contes, 60 Ny2d 620, 621), the evidence is legally sufficient to
support the conviction. The People presented the testinony of two
police w tnesses who stated that, when defendant was asked to produce
his driver’s license and registration followng a traffic stop, he
stated that he did not have a license and that “it was pretty bad.”
An enpl oyee of the New York State Departnment of Mtor Vehicles (DW)
testified that, on the date defendant was stopped by the police,
defendant’s driver’s |icense was under active suspension and that the
driving abstract, which was admtted in evidence, reflected 44
revocati ons and suspensions on 11 dates. The DW w tness expl ai ned
that an automated system sends a letter of suspension to the driver.
She further testified that defendant had a nondriver identification
card, which could be issued only in person, at which tinmne a DW
enpl oyee woul d advi se the person that his or her driver’s |icense was
suspended or revoked. Thus, contrary to defendant’s contention, the
evidence is legally sufficient to establish that he knew or shoul d
have known that his driver’s |icense was suspended on the date that he
was stopped. |In addition, viewing the elenents of the crine as
charged to the jury, we further conclude that the verdict is not
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agai nst the weight of the evidence (see People v Danielson, 9 Ny3d
342, 349), either with respect to defendant’s know edge or
constructive know edge that his driver’s |license was suspended or of
the fact that he had “ten or nore suspensions, inposed on at |east ten
separate dates for failure to answer, appear or pay a fine” (8§ 511 [3]

[a] [ii]).

Contrary to defendant’s further contention, Suprene Court
properly refused to charge the jury on the |lesser included of fense of
operating a notor vehicle without a |icense (see Vehicle and Traffic
Law 8 509 [1]), inasmuch as there is no reasonabl e view of the
evi dence that would support a finding that defendant was not aware
that his driver’s license was suspended and thus that he was guilty
only of the violation of operating a notor vehicle without a |icense
(see 8 509 [11]), but not guilty of the felony of aggravated
unlicensed operation of a notor vehicle in the first degree (see
People v @ over, 57 Ny2d 61, 63).

W agree with defendant, however, that the record fails to
reflect that the court provided defense counsel w th neaningful notice
of a substantive jury note (see CPL 310.30 [1]; People v O Rama, 78
NYy2d 270, 277-278). Thus, a node of proceedi ngs error occurred,
requiring reversal (see People v Wal ston, 23 NY3d 986, 989; see
general ly People v Mack, 27 NY3d 534, 538). The record reflects that,
during a period of approximtely 30 m nutes when the court had excused
counsel, the jury sent three notes, which the court properly marked as
court exhibits. The last note stated that the jury had reached a
verdict; a prior note, however, stated “we the jury request a copy of
the wording of the law.” [Inasnuch as the court woul d have been
prohi bited fromproviding the jury with either a copy of the statute,
or a copy of its jury instructions, w thout the consent of defendant
(see People v Johnson, 81 Ny2d 980, 982), we reject the contention of
the People that the note was mnisterial, and not substantive (see
generally People v Neal on, 26 NY3d 152, 161). W therefore reverse
the judgnent and grant a new trial.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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YOUNG LAW OFFI CE, PLLC, LOWILLE (M CHAEL F. YOUNG OF COUNSEL), FOR
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Appeal from an order of the Suprenme Court, Lewi s County (Hugh A
G lbert, J.), entered March 2, 2016. The order granted the notion of
def endant for summary judgnment di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  The Town of Turin (plaintiff) commenced this action
agai nst Janes E. Chase, a former town justice (defendant), to recover
damages arising from inter alia, defendant’s alleged m shandling of
fines and fees and his failure to nmaintain conplete and accurate books
and records while in office. Defendant noved for sumrary judgnent
di sm ssing the conplaint, contending that the all eged actions and
om ssions took place within the context of his judicial capacity and
thus were cloaked with judicial immunity. Suprene Court granted the
notion, and we affirm

Plaintiff contends that defendant’s actions were perforned
outside his judicial capacity and that the court therefore erred in
granting the notion. W reject that contention. It is well
established that “a judicial officer acting wwthin the limts of his
[or her] jurisdictionis not civilly liable, though his [or her] act
may be wrong” (Seneca v Colvin, 176 App Div 273, 274; see Swain v
State of New York [appeal No. 2], 294 AD2d 956, 957, |Iv denied 99 Nyv2d
501). Wen a judge perfornms actions in carrying out duties nmandated
by the applicable statutes and regul ati ons, those actions “fall within
the scope of judicial inmmunity though done nmaliciously or corruptly”
(Murray v Brancato, 290 NY 52, 57; see Rosenstein v State of New York,
37 AD3d 208, 208-209). Judicial inmunity, however, does not protect a
judge who is not acting as a judge or who | acks jurisdiction
supporting any authority for his or her actions (see Best v State of
New York, 116 AD3d 1198, 1199; see also Mreles v Waco, 502 US 9, 11-
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12).

We concl ude that defendant’s all eged inproper actions and
om ssions were cloaked with judicial inmmunity inasmuch as the handling
of fines and fees, and the keeping of books and records rel ated
thereto, are duties of a town justice nmandated by statute and
regulation. The Uniform G vil Rules for the Justice Courts (22 NYCRR
214.1 et seq.) require every town justice to deposit any nonies
received by the court into a separate bank account pendi ng
di sposition, and to mai ntain proper books and records (see 22 NYCRR
214.9 [a]; 214.11). The Uniform Justice Court Act requires the court
to pay all fines and penalties collected to the persons or agencies
entitled to such funds (see 8 2020; see also Matter of Corning, 95
NY2d 450, 451). Thus, we conclude that none of the acts or om ssions
all eged in the conplaint were outside of defendant’s judicial capacity
or were beyond the scope of his jurisdiction. The court therefore
properly determ ned that defendant was protected by judicial inmmunity,
granted the notion, and dism ssed the conplaint (see Best, 116 AD3d at
1199).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (Ann
Mari e Taddeo, J.), entered Septenber 13, 2016. The order granted
plaintiffs’ cross notion for partial summary judgnent on the issue of
defendant-third-party plaintiff’s liability under Labor Law § 240 (1).

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the cross notion is
deni ed wi t hout prejudice.

Menorandum  Stephen J. Jones (plaintiff), an enpl oyee and owner
of third-party defendant Stephen J. Jones Contracting, Inc., fell from
a | adder while working on a single-famly home. Plaintiff and his
wi fe thereafter comenced this Labor Law and common-| aw negl i gence
action against, inter alia, defendant-third-party plaintiff Jay P.
Tovey Co., Inc. (defendant), the general contractor on the project.
| nsofar as relevant to this appeal, plaintiffs cross-noved for partia
sumary judgnent on the issue of defendant’s liability under Labor Law
8§ 240 (1). W agree with defendant that, in viewof the limted
di scovery that has been conducted, Suprenme Court erred in granting the
cross notion (see Coniber v Center Point Transfer Sta., Inc., 82 AD3d
1629, 1629). Notably, discovery has been limted to plaintiff’s own
account of the accident during his exam nation before trial, and
def endant has not had an opportunity to explore potential defenses
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(see generally Groves v Land’s End Hous. Co., Inc., 80 Ny2d 978, 980).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court
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COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( KELLY CHRI STI NE WOLFORD
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Monroe County
(Thomas E. Moran, J.), rendered July 21, 2014. The judgnment convicted
def endant, upon his plea of guilty, of burglary in the second degree
(two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of two counts of burglary in the second degree
(Penal Law 8 140.25 [2]). Defendant’s contention that he was
unlawful ly arrested in his hone without an arrest warrant in violation
of Payton v New York (445 US 573) is not preserved for our review (see
CPL 470.05 [2]), because that contention is based on grounds that were
not raised before Supreme Court (see People v Martin, 50 Ny2d 1029,
1031). We decline to exercise our power to reviewit as a matter of
discretion in the interest of justice (see CPL 470.15 [3] [c]),
particularly in view of the fact that the |ack of preservation
resulted in a hearing record that was not fully devel oped with respect
to that contention (see People v Flores, 83 AD3d 1460, 1460, affd 19
NY3d 881). We note, however, that our affirmance should not be
construed as a ratification of the suppression court’s
characterization of the police work as it was described at the hearing
(see generally Tydings v Geenfield, Stein & Senior, LLP, 43 AD3d 680,
684, affd 11 NY3d 195).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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DURVAL W PARKER, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU COF BUFFALO, | NC., BUFFALO (Tl MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

ERI C T. SCHNEI DERMAN, ATTORNEY GENERAL, ALBANY ( HANNAH STI TH LONG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered April 21, 2015. The judgment
convi cted defendant, upon his plea of guilty, of crimnal possession
of a controlled substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of crimnal possession of a controlled
substance in the third degree (Penal Law 8§ 220.16 [12]). Defendant’s
sole contention is that, under CPL 20.40 and the New York
Constitution, the Erie County grand jury | acked authority and
jurisdiction to indict himfor the crime coonmitted in N agara County
to which he pleaded guilty. W conclude that defendant’s contention
is foreclosed by his valid waiver of the right to appeal (see
generally People v Muniz, 91 Ny2d 570, 573-574). Although defendant
contends that the waiver does not enconpass his challenge to the
geographic jurisdiction of the grand jury inasnmuch as that issue was
not specifically nmentioned during the waiver colloquy, the court “need
not expressly delineate for a defendant those appell ate issues that
are foreclosed by a waiver of the right to appeal, and those that
survive, in order for the court to obtain a valid appeal waiver”
(People v Nickell, 49 AD3d 1024, 1025). W note, in any event, that
defendant’ s chal |l enge to geographical jurisdiction in Erie County is
foreclosed by his guilty plea (see People v Hand, 140 AD3d 636, 637,
| v deni ed 28 Ny3d 971).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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PETROS SOUTEMENI DES, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES A. HOBBS COF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (SCOTT MYLES OF COUNSEL),
FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Janes J.
Pi anpi ano, J.), rendered Cctober 23, 2014. The judgnent convi cted
def endant, upon his plea of guilty, of burglary in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmor andum  On appeal from a judgnment convicting himupon his
guilty plea of burglary in the third degree (Penal Law § 140. 20),
def endant contends that County Court erred in refusing to suppress
statenents he nade to the police investigator on the ground that they
were involuntary. W reject that contention. The investigator
testified at the suppression hearing that defendant did not appear to
be intoxicated or high on drugs at the time of the interview, and that
def endant was coherent, acknow edged that he understood his rights,
and was willing to answer questions. When the investigator asked
defendant if he was “high,” he responded in the negative. W conclude
that there was no evidence at the hearing that defendant was
“intoxicated to such a degree that he was incapable of voluntarily,
knowi ngly, and intelligently waiving his Mranda rights” (People v
Downey, 254 AD2d 794, 795, |v denied 92 NY2d 1031), or that his
statenents were not otherw se voluntarily nmade (see People v Pruitt, 6
AD3d 1233, 1233, |v denied 3 NY3d 646).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Thonas P.
Franczyk, J.), rendered March 2, 2016. The judgnent convicted
def endant, upon his plea of guilty, of manslaughter in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menmorandum  On appeal from a judgnment convicting himupon his
pl ea of guilty of manslaughter in the first degree (Penal Law 8§ 125.20
[1]), defendant contends that his brief responses to County Court’s
guestions during the plea colloquy were insufficient to establish that
the plea was know ngly, voluntarily, and intelligently entered. Even
assum ng, arguendo, that defendant’s contention is not nerely a
chal l enge to the factual sufficiency of the plea allocution and thus
survives his valid waiver of the right to appeal (see People v
W sni ewski, 128 AD3d 1481, 1481, |v denied 26 NY3d 967), we concl ude
that it is not preserved for our review because defendant did not nove
to wwthdraw the plea or to vacate the judgnment of conviction (see
People v Russell, 133 AD3d 1199, 1199, Iv denied 26 NY3d 1149; People
v Lewis, 114 AD3d 1310, 1311, |v denied 22 NY3d 1200). In any event,
we concl ude that defendant’s contention is without nerit (see Russell,
133 AD3d at 1199; People v Dunham 83 AD3d 1423, 1424, |v denied 17
NY3d 794).

Def endant’ s valid waiver of the right to appeal with respect to
both the conviction and sentence enconpasses his challenge to the
severity of the sentence (see People v Jones, 144 AD3d 1590, 1590, |v
deni ed 28 NY3d 1147; see generally People v Lopez, 6 Ny3d 248, 255-
256), and there is no nmerit to his contention that his sentence is
illegal (see Penal Law 88 70.02 [1] [a]; 70.06 [6] [a]; People v
Par ker, 133 AD3d 1300, 1302, |v denied 27 NY3d 1154, reconsideration
deni ed 28 NY3d 1030; People v Sol ano, 49 AD3d 671, 671, |v denied 10
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NY3d 964).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court
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JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Mark H
Fandrich, A J.), rendered Decenber 23, 2014. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the third degree
(two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of two counts of burglary in the third degree
(Penal Law 8 140.20). Defendant contends that he was denied his right
to be sentenced wi thout an unreasonable delay in violation of CPL
380.30 (1) (see People v Drake, 61 Ny2d 359, 364). Even assum ng,
arguendo, that defendant preserved his contention for our review by
objecting to the delay (see People v Washington, 121 AD3d 1583, 1583),
we conclude that it lacks nerit. “[Qnly unexcusable or unduly | ong
del ays violate the statutory directive” (People v Dissottle, 68 AD3d
1542, 1543; see Drake, 61 NY2d at 366) and, here, defendant was
sentenced fewer than six nonths after he entered his guilty plea. The
portion of that period attributable to defendant’s grand jury
testi nony agai nst a codefendant is excusable (see People v
| ngvarsdottir, 118 AD3d 1023, 1024), and another portion of that
period was attributable to at |east two adjournnents requested by
def ense counsel (see People v Brooks, 118 AD3d 1123, 1124, |v denied
24 NY3d 959). W reject defendant’s further contention that the
sentence i s unduly harsh and severe.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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STEPHEN C. LAWRENCE, RESPONDENT- RESPONDENT.

SUSAN B. MARRI' S, ESQ. , ATTORNEY FOR THE
CHI LD, APPELLANT.

SUSAN B. MARRI S, ATTORNEY FOR THE CHI LD, MANLI US, APPELLANT PRO SE.

STEPHANI E N. DAVI S, ATTORNEY FOR THE CHI LD, OSWEGO

Appeal from an order of the Famly Court, Oswego County (Thomas
Benedetto, R ), entered August 28, 2015 in a proceeding pursuant to
Fam |y Court Act article 6. The order dism ssed the petition.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs.

Menorandum I n this proceeding pursuant to Family Court Act
article 6, the Attorney for the Child representing the parties’ ol dest
child appeals froman order dism ssing the nother’s petition seeking
nmodi fication of a custody order. |Inasnmuch as “the nother has not
taken an appeal fromthat order[, the] child][ ], while dissatisfied
with the order, cannot force the nother to litigate a petition that
she has since abandoned” (Matter of Kessler v Fancher, 112 AD3d 1323,
1324). A child in a custody matter does not have “full-party status”
(Matter of McDernott v Bale, 94 AD3d 1542, 1543), and we decline to
permt the child s desires “to chart the course of |itigation”
(Kessler, 112 AD3d at 1324).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court
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