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\% MVEMORANDUM AND ORDER

FLOYD VANHOOSER, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (JOHN J. G LSENAN, OF THE
PENNSYLVANI A AND M CHI GAN BARS, ADM TTED PRO HAC VI CE, OF COUNSEL),
FOR DEFENDANT- APPELLANT.

WLLIAM J. FITZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (VICTORIA M WH TE
OF COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
t he Supreme Court in the Fourth Judicial Departnment, from an order of
t he Onondaga County Court (Thomas J. Mller, J.), dated June 4, 2014.
The order denied the notion of defendant to vacate a judgnment of
convi cti on.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the law and the matter is remtted to Onondaga
County Court for further proceedings in accordance with the foll ow ng
menor andum  Def endant appeals from an order denying his notion
pursuant to CPL 440. 10 seeking to vacate a 2003 judgnment convicting
hi m upon his plea of guilty of attenpted burglary in the second degree
(Penal Law 88 110.00, 140.25 [2]), for which he was sentenced in error
as a violent felony offender, rather than as a second violent felony
of fender. Defendant contends that County Court erred in resentencing
himin 2011 as a second violent felony offender w thout offering him
the opportunity to withdraw his plea when it becane apparent that the
court could not honor the original plea agreenent that he would be
sentenced as a violent felony offender (see generally People v
Cameron, 83 NY2d 838, 840; People v Tellier, 76 AD3d 684, 684-685, |v
denied 15 NY3d 896). W note as a prelimnary matter that defendant
failed to provide the transcript of the plea and thus the record on
appeal is inconplete with respect to whether his predicate felony
status was a condition of the plea (see Matter of Santoshia L., 202
AD2d 1027, 1028). 1In any event, it is apparent fromthe record that
the court did not afford defendant the opportunity to withdraw his
plea or to accept the legal resentence, and defendant failed to raise
the contention, now raised here, on his direct appeal fromthe
resentence (People v VanHooser [appeal No. 1], 126 AD3d 1531, 1531).
Thus, the court properly declined to grant the notion on that basis
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(see CPL 440.10 [2] [b], [c]; People v Cuadrado, 9 Ny3d 362, 364-365;
Peopl e v Lee, 59 AD3d 996, 997, |v denied 13 NY3d 746).

Def endant al so contends that the court erred in denying his
notion insofar as he asserted that he was denied effective assistance
of counsel (see CPL 440.10 [1] [h]). That claimis based upon defense
counsel’s alleged failure to advi se defendant that he had a right to
wi thdraw his plea, and defendant’s assertion that such failure
subjected himto a sentence as a persistent violent felony offender
for convictions in 2011 (People v VanHooser [appeal No. 2], 126 AD3d
1531, 1532). As noted above, we cannot determne fromthe record on
appeal whether defendant had a right to withdraw his plea.
Nevert hel ess, we concl ude that defendant raised factual issues
requiring a hearing, i.e., whether defense counsel determned if
defendant had a right to withdraw the plea and, if so, whether he
conmuni cated that information to defendant (see People v Conway, 118
AD3d 1290, 1291). W therefore reverse the order and remt the matter
to County Court to conduct a hearing on those issues pursuant to CPL
440. 30 (5).

Entered: June 9, 2017 Frances E. Caf ar el
Cerk of the Court



