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PRESENT: WHALEN, P.J., CENTRA, LINDLEY, TROUTMAN, AND SCUDDER, JJ.

IN THE MATTER OF THE APPLI CATI ON OF HSBC

BANK USA, N.A., GRACCA M CAWMPBELL (FORVERLY
KNOMN AS CGRACI A C. FLI CKI NGER) AND NORTHRUP R.
KNOX, AS TRUSTEES,

FOR THE JUDI CI AL SETTLEMENT OF THE | NTERMEDI ATE
AND FI NAL ACCOUNTS AS TRUSTEES OF TRUST UNDER MVEMORANDUM AND ORDER
THE AGREEMENT DATED SEPTEMBER 16, 1977,

FOR THE BENEFI T OF CLARI SSA L. VAI DA (FORMERLY
KNOMN AS CLARI SSA L. VI MMERSTEDT), GRANTOR

FOR THE PERI CD FROM SEPTEMBER 22, 1977 TO
SEPTEMBER 24, 2011.

CLARI SSA L. VAI DA (FORMERLY KNOWN AS CLARI SSA L
VI MVERSTEDT), RESPONDENT- APPELLANT.

Vv

HSBC BANK USA, N. A, PETI TI ONER- RESPONDENT.
(APPEAL NO. 1.)

LAWRENCE J. KONCELI K, JR., EAST HAMPTON, FOR RESPONDENT- APPELLANT.

BLAIR & ROACH, LLP, TONAWANDA (JOHN P. DEE OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered Decenber 22, 2015. The order, anong ot her
t hi ngs, adjudged that petitioner shall be reinbursed for attorneys’
fees as well as costs and di sbursenents.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating those parts of the second
ordering paragraph awardi ng attorneys’ fees and costs and
di sbursenents and as nodified the order is affirnmed wthout costs, and
the matter is remtted to Suprenme Court, Erie County, for further
proceedi ngs in accordance with the follow ng nmenorandum The
respondent in each of these consolidated appeals established a
revocabl e trust for her respective benefit. Two of the original three
trustees for each trust are deceased and petitioner, successor in
interest to the third original trustee, filed petitions in Septenber
2011 seeking to approve the account for each trust. Suprenme Court
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granted the respective petitions. Respondents, as |imted by their
brief, contend, inter alia, that the court erred in approving the
attorneys’ fees assessed to each trust in the amount of $63, 204.12 and
costs and di sbursenents in the anbunt of $2,705.26. It is undisputed
that there are mninmal assets remaining in each of the trusts inasmuch
as the bulk of the principal has been distributed to the respective
respondents.

“I'n determ ning the proper anmount of reinbursenent sought by a
trustee for those itens, a [court] should consider the ‘tine spent,
the difficulties involved in the matters in which the services were
rendered, the nature of the services, the anmount involved, the
prof essi onal standing of the counsel, and the results obtained
(Matter of Chase Manhattan Bank [University of Rochester], 68 AD3d
1670, 1671, quoting Matter of Potts, 213 App Div 59, 62, affd 241 NY
593; see Matter of HSBC Bank USA, N.A [Knox], _ AD3d __ ,  [My
5, 2017]). Because the court failed to nake any findings with respect
to those factors, we are unable to review the court’s inplicit
determ nation that the attorneys’ fees and costs and di sbursenents are
reasonabl e (see HSBC Bank USA, NNA, = AD3d at __ ). W therefore
nodi fy the orders in appeal Nos. 1 and 2 by vacating those parts of
t he second ordering paragraph awardi ng attorneys’ fees and costs and
di sbursenents, and we remt the matter to Suprene Court for a
det erm nati on whether those fees and costs and di sbursenents are
reasonable, followng a hearing if necessary (see id.).

”

Contrary to respondents’ contention, the court properly
determ ned that, to the extent that the respective trusts do not
contain sufficient assets to pay the reasonabl e attorneys’ fees and
costs and di sbursenments incurred by the trusts, respondents nay be
obligated to the respective trusts for those fees and costs and
di sbursenents (see Matter of Wiite [Geen], 128 AD3d 1366, 1368;
Matter of Dewar, 62 AD2d 352, 355). Contrary to respondents’ further
contention, the court properly awarded comri ssions to petitioner at a
rate of 1% of the anmpbunt of principal paid fromeach trust (see SCPA
2309 [1]), as well as expenses related to respondents’ discovery
demands (see id.). W have considered respondents’ remaining
contentions and conclude that they are without nerit.

Entered: June 9, 2017 Frances E. Caf arel
Cerk of the Court



