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JOHN J. PERILLO, AS EXECUTOR OF THE ESTATE OF
JOHN A. PERI LLO, DECEASED, PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER

THOVAS |. DI LAMARTER, JR, MD., ET AL.
DEFENDANTS,

AND ERI E COUNTY MEDI CAL CENTER CORPORATI ON, ALSO
KNOWN AS ECMC CORPORATI ON, DEFENDANT- APPELLANT.

ROACH, BROWN, MCCARTHY & CRUBER, P.C., BUFFALO (ELI ZABETH G ADYMY COF
COUNSEL), FOR DEFENDANT- APPELLANT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Frederick
J. Marshall, J.), entered February 17, 2016. The order granted the
notion of plaintiff for leave to file and serve a suppl enmental summons
and anended conplaint to add Oghenerukevwe Achoja, MD. as a
def endant .

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff commenced this wongful death and nedica
mal practice action against, inter alia, defendant Erie County Medica
Center Corporation, also known as ECMC Corporation (ECMC). Plaintiff
thereafter noved pursuant to CPLR 3025 (b) for leave to file and serve
a suppl enental sumons and anmended conpl aint adding Dr. Achoja, an
enpl oyee of ECMC at the relevant time, as a defendant. ECMC opposed
that part of the notion with respect to the nmedical mal practice cause
of action, contending that it was tine-barred. |In reply, plaintiff
argued that the relation back doctrine applied, and Suprene Court
granted the notion.

W reject ECMC s contention that plaintiff inproperly raised the
rel ati on back doctrine for the first time in his reply papers. “The
[s]tatute of [I]imtations is an affirmative defense that nust be
pl eaded and proved” and is waivable (Mendez v Steen Trucking, 254 AD2d
715, 716). Therefore, plaintiff had no obligation to raise the
rel ati on back doctrine in his initial papers in support of his notion,
and properly raised the doctrine in his reply papers in response to
ECMC s opposition that the nmedical nal practice cause of action agai nst
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Dr. Achoja would be untinely.

W reject ECMC s further contention that the second prong of the
rel ati on back doctrine, i.e., unity of interest, is not nmet. As
ECMC s enpl oyee, Dr. Achoja was united in interest with ECMC and as
such is charged with notice of the action (see May v Buffalo MR
Partners, L.P., _ AD3d ___, _ [June 9, 2017]; Kirk v University
OB- GYN Assoc., Inc., 104 AD3d 1192, 1193-1194). Finally, plaintiff
established that the third prong of the relation back doctrine was net
i nasmuch as he made a mistake in naming in the original action another
physician with a simlar |ast nanme rather than Dr. Achoja, who knew or
shoul d have known that, but for the m stake, the action would have
been brought against himin the first instance (see Kirk, 104 AD3d at
1193-1194). Plaintiff established that Dr. Achoja, who was one of the
physi ci ans nanmed i n decedent’s nedical records, could not have
reasonably concluded that plaintiff’s failure to nane hi m nmeant that
there was no intent to sue him (see Roseman v Baranowski, 120 AD3d
482, 484).

Entered: June 9, 2017 Frances E. Caf ar el
Cerk of the Court



