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Appeal from a judgnment of the Wayne County Court (John B
Nesbitt, J.), rendered Cctober 8, 2015. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the third degree
and grand larceny in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of burglary in the third degree (Penal Law
8 140.20) and grand larceny in the third degree (8 155.35 [1]). At
sentenci ng, County Court ordered, inter alia, that defendant pay
$9,000 in restitution, a $300 nmandatory surcharge and a $25 crinme
victim assistance fee (CVAF). Defendant contends that, because the
court told himprior to his guilty plea that he woul d have to pay
$9,000 in restitution but did not informhimof the mandatory
surcharge and CVAF until after the plea, the court had the
di scretionary authority to waive the inposition of the mandatory
surcharge and CVAF and abused its discretion in inposing them W
reject that contention.

Not wi t hst andi ng certai n exceptions that are inapplicable here,

Penal Law § 60.35 (1) (a) provides that, “whenever proceedings in

a court of this state result in a conviction for a felony . ,
there shall be levied at sentencing a mandatory surcharge . . . and a
[CVAF] in addition to any sentence required or permtted by | aw
(enmphasi s added). The statute further provides that “a person
convicted of a felony shall pay a mandatory surcharge of [$300] and a
[ CVAF] of [$25]” (8 60.35 [1] [a] [i]). Here, defendant was convi cted
of two felonies. Gven the plain | anguage of the statute, the
sentencing court did not have the discretion to waive the nmandatory
surcharge and CVAF, nor does this Court. Defendant’s reliance on
Penal Law 8§ 60.35 (6) is msplaced. That statute provides that,
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“where a person has made restitution . . . pursuant to [Penal Law
8] 60.27 . . . , such person shall not be required to pay a mandatory

surcharge or a [CVAF],” and there is no indication in the record that
def endant has nade restitution.

W reject defendant’s contention that, under People v Quinones
(95 Ny2d 349), the mandatory surcharge and CVAF nmay be wai ved where
restitution is ordered but has not yet been paid. In Quinones, the
Court of Appeals addressed a split in the appellate divisions, tw of
whi ch prohibited courts from sinmultaneously inposing both restitution
and the mandat ory surcharge/ CVAF, and two of which all owed that
practice. The Court determ ned that the statutory | anguage of Pena
Law 88 60. 27 and 60.35 (6) supported the latter position (see
Qui nones, 95 Ny2d at 351-352). Thus, contrary to defendant’s
contention, the |anguage in Quinones that, “until a defendant has in
fact made restitution, a sentencing court has the power to inpose an
order to pay both restitution and the mandatory surcharge/ [ CVAF] " (id.
at 352 [enphasis added]) did not inplicitly grant sentencing courts
di scretionary authority to waive the mandat ory surchar ge/ CVAF when
restitution is ordered but renmains unpaid. Indeed, CPL 420.35 (2)
provi des that “[u] nder no circunstances shall the mandatory surcharge

or the [CVAF] be waived,” with an exception that is not
applicable here. Moreover, although a defendant nay seek “deferral of
the obligation to pay all or part of a mandatory surcharge” (CPL
420.40 [1]) when, “due to the indigence of [the defendant,] the
paynent of said surcharge . . . would work an unreasonabl e hardship on
the [defendant] or his or her imediate famly” (CPL 420.40 [2]),
there is no evidence in the record that defendant has sought such
relief. Nor did the court have the discretion at the tinme of
sentencing to entertain such an application, which a defendant may
bring “at any tine after sentencing, by way of a notion for resentence
under CPL 420.10 (5)” (People v Jones, 26 NY3d 730, 732-733).
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