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BARBARA DI VENS AND JAMES DI VENS,
PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER

FI NGER LAKES GAM NG AND RACI NG

ASSCCI ATI ON, INC., LP C M NELLI, INC ,
DEFENDANTS- APPELLANTS- RESPONDENTS,

AND RAMSEY CONSTRUCTORS, | NC. ,
DEFENDANT- RESPONDENT- APPELLANT.

LP C M NELLI, I NC., TH RD PARTY

PLAI NTI FF- APPELLANT- RESPONDENT,

\Y,

RAMBEY CONSTRUCTORS, | NC., THI RD- PARTY
DEFENDANT- RESPONDENT- APPELLANT.

RUPP BAASE PFALZGRAF CUNNI NGHAM LLC, ROCHESTER ( MATTHEW LENHARD OF
COUNSEL), FOR DEFENDANTS- APPELLANTS- RESPONDENTS AND THI RD- PARTY
PLAI NTI FF- APPELLANT- RESPONDENT.

CARTAFALSA, SLATTERY, TURPIN & LENCFF, LLP, NEW YORK CITY (BRI AN P.
M NEHAN OF COUNSEL), FOR DEFENDANT- RESPONDENT- APPELLANT AND THI RD-
PARTY DEFENDANT- RESPONDENT- APPELLANT.

HUTCHI SON & MAI O, ELM RA (TI MOTHY BOCEK OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal and cross appeal froman order of the Suprene Court,
St euben County (Marianne Furfure, A J.), entered Decenber 2, 2015.
The order, anong other things, denied the cross notions of defendants
for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting the cross notion of
defendant-third-party defendant in part and di sm ssing the cross
clainms for common-law i ndemmi fication against it and as nodified the
order is affirmed w thout costs.

Menorandum Plaintiffs conmenced this action to recover danages
for injuries sustained by Barbara Divens (plaintiff) when she tripped
and fell on or froma tenporary wal kway on casi no prem ses owned by



- 2- 594
CA 16-01709

def endant Fi nger Lakes Gaming and Raci ng Association, Inc. (Finger
Lakes) and undergoing reconstruction by defendant LP G mnelli, Inc.
(Cmnelli) and defendant-third-party defendant Ransey Constructors,
Inc. (Ransey). Insofar as pertinent herein, upon being sued by
plaintiffs, Finger Lakes and Cimnelli interposed cross clains against
Ransey for contractual and common-|aw i ndemification. Suprene Court
deni ed defendants’ respective cross notions for summary judgnent

di sm ssing the second anended conpl ai nt agai nst them and for summary
judgnment with respect to the cross clains for indemification. Finger
Lakes and Cmnelli appeal, and Ransey cross-appeals.

Suprene Court properly denied those parts of the cross notions
for summary judgment dism ssing the second anmended conplaint. W
rej ect defendants’ contentions that there was no non-trivial defect in
the tenporary wal kway and that plaintiff can only speculate as to the

cause of her fall. “[Whether a dangerous or defective condition
exi sts on the property of another so as to create liability depends on
t he peculiar facts and circunstances of each case . . . , including

the width, depth, elevation, irregularity and appearance of the defect
along with the tinme, place and circunstance of the injury” (Trincere v
County of Suffolk, 90 Ny2d 976, 977-978 [internal quotation marks
omtted]). The existence or non-existence of a defect “ ‘is generally
a question of fact for the jury’ ” (id. at 977; see Hutchinson v
Sheridan Hi Il House Corp., 26 NY3d 66, 77). Thus, “there is no

m ni mal di mension test or per se rule that a defect nust be of a

certain mnimum height or depth in order to be actionable . . . and
therefore . . . granting summary judgnent to a defendant based
exclusively on the dinension[s] of the . . . defect is unacceptable”

(Hut chi nson, 26 NY3d at 77 [internal quotation marks omtted]). Here,
the record contains testinony and avernents fromplaintiff and her
husband descri bing, as well as photographs depicting, the all eged
defect and its location. Such evidence, considered as a whol e,
“render[s] any other potential cause of [plaintiff’'s] fall [apart from
the identified alleged defect] sufficiently renmote or technical to
enable [a] jury to reach [a] verdict based not upon specul ation, but
upon the logical inferences to be drawn fromthe evidence” (Nolan v
Onondaga County, 61 AD3d 1431, 1432 [internal quotation marks

omtted]; see Rinallo v St. Casimr Parish, 138 AD3d 1440, 1441).

We further conclude that defendants failed to neet their initia
burden of establishing on their respective cross notions that they did
not create the all eged dangerous condition and did not have actual or
constructive notice of it (see Cleary v Wlden Galleria LLC, 145 AD3d
1524, 1526; Gabriel v Johnston’s L.P. Gas Serv., Inc., 143 AD3d 1228,
1230-1231). Plaintiffs in any event raised triable issues of fact on
those matters (see Cleary, 145 AD3d at 1526; Mandzyk v Manor Lanes,
138 AD3d 1463, 1464-1465). W further conclude that Ransey may be
deened to have owed and breached a duty to plaintiff if, as alleged,
Ransey constructed the wal kway in an unduly dangerous or defective
condition (see Schosek v Amherst Paving, Inc., 11 NY3d 882, 883, revg
53 AD3d 1037; Cunbo v Dormitory Auth. of State of N Y., 71 AD3d 1513,
1514; see generally Espinal v Melville Snow Contrs., 98 Ny2d 136,
140) .
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Concerni ng those parts of the cross clains by Finger Lakes and
C mnelli against Ranmsey for contractual indemification, we conclude
t hat the savings | anguage of the indemification provision precludes a
finding that the provision is void on its face pursuant to Genera
ol igations Law § 5-322.1 (see Charney v LeChase Constr., 90 AD3d
1477, 1479; see also Brooks v Judlau Contr., Inc., 11 Ny3d 204, 209-
211). However, an “indemmification agreenent wll be deened void and
unenforceable if the party seeking indemification was itself
negligent . . . , and Cmnelli [and Finger Lakes] failed to establish
that [they were] not negligent as a matter of law (G glio v St.
Joseph I nterConmunity Hosp., 309 AD2d 1266, 1268, anmended on rearg 2
AD3d 1485; see Smith v Nestle Purina Petcare Co., 105 AD3d 1384,
1387). By the same token, if Ranmsey, or anyone for whom or which
Ransey is responsible, ultimately is found by the trier of fact not to
have been negligent, Cmnelli and Finger Lakes will, by the explicit
terns of the indemification provision, be precluded from obtaining
i ndemmi fication from Ransey (see Bellreng v Sicoli & Massaro, Inc.
[ appeal No. 2], 108 AD3d 1027, 1031; Sheridan v Al bion Cent. Sch.
Dist., 41 AD3d 1277, 1279). Gven the questions of fact concerning
the all eged negligence of the various defendants, neither C mnelli
and Fi nger Lakes nor Ransey are entitled now to prevail as a matter of
| aw on the cross clains for contractual indemification.

W concl ude, however, that the court erred in denying that part
of the cross notion of Ransey for sunmary judgnment di sm ssing the
cross clainms of Cmnelli and Finger Lakes for common-|aw
indemmification against it. W nodify the order accordingly. Because
the “predicate of common-law indemity is vicarious liability w thout
actual fault on the part of the proposed indemitee, it follows that a
party who has itself actually participated to sone degree in the
wr ongdoi ng cannot receive the benefit of the doctrine” (Trustees of
Columbia Univ. v Mtchell/Gurgola Assoc., 109 AD2d 449, 453; see
Cenesee/ Wom ng YMCA v Bovis Lend Lease LMB, Inc., 98 AD3d 1242, 1244-
1245). “Here, the liability of [Cimnelli and Finger Lakes on] the
main [claim] if any, is not vicarious or secondary,” but rather would
be based on their own all eged negligence (Genesee/ Won ng YMCA, 98
AD3d at 1245; see G eat Am Ins. Co. v Canandai gua Natl. Bank & Trust
Co., 23 AD3d 1025, 1028, |v dism ssed 7 NY3d 741). “Thus, even
view ng the allegations of [those parts of the cross clains] as true,
we conclude that [Cmnelli and Finger Lakes] failed to state a cause
of action for conmon-| aw i ndemni fication agai nst [ Ransey]”
(Genesee/ Wom ng YMCA, 98 AD3d at 1245; see Great Am Ins. Co., 23
AD3d at 1028).

Entered: June 9, 2017 Frances E. Caf arel
Cerk of the Court



