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\% MVEMORANDUM AND ORDER

JOSEPH A. D AM CO, SUPERI NTENDENT, NEW YORK
STATE DI VI SI ON OF STATE POLI CE, RESPONDENT.

SANDERS & SANDERS, CHEEKTOMGA (HARVEY P. SANDERS OF COUNSEL), FOR
PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (JONATHAN D. HI TSOQUS OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Supreme Court, Erie County [John A
M chal ek, J.], entered March 3, 2016) to review a determ nati on of
respondent. The determination term nated the enpl oynent of
petitioner.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disn ssed.

Menmorandum  Petitioner, a former New York State Trooper,
commenced this CPLR article 78 proceedi ng seeking to annul
respondent’s determination finding her guilty of disciplinary charges
or, inthe alternative, to vacate the penalty of dismssal. She
contends, inter alia, that the determination is not supported by
substantial evidence and that the penalty of dismssal is shocking to
one’ s sense of fairness.

Petitioner, a Trooper for over 17 years, was previously assigned
to work as an investigator with the Community Narcotics Enforcenent
Team (CNET). 1In 2014, after she had filed discrimnation clains
agai nst various coworkers, she was transferred to the Counter-
Terrorismlnvestigation Unit (CTIU). Follow ng that transfer, she net
with two of her CTIU supervisors. According to the supervisors,
petitioner was given an order that she was “not to work on any CNET
matters or cases” and “[was] to work only on Troop A CTIU cases.” It
is undi sputed that, approximtely two weeks after that neeting,
petitioner transported a person who had been a CNET confidentia
informant to and froman interview with federal authorities who were
i nvestigating a person petitioner had investigated while working with
CNET. Shortly thereafter, when petitioner’s CTIU supervisors | earned
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of her involvenent with that investigation, petitioner was interviewed
by the Internal Affairs Bureau (|l AB), and she denied ever receiving an
order to refrain fromany involvenent in her prior CNET cases.

During the I AB investigation, which focused on whet her petitioner
had violated a direct order froma supervisor, it was discovered that
petitioner had tel ephone contact with the sanme confidential informant.
In menorializing that conversation, petitioner listed a CNET
supervi sor as a “backup” contact on a confidential informnt contact
sheet. That supervisor, however, was not aware of petitioner’s
t el ephone contact with the confidential informant and did not
participate in the conversation. Petitioner admtted that she |listed
t he supervisor as a backup nmerely because “he was in the office with
[ petitioner] when she was on the tel ephone” with the confidentia
informant. Several other discrepancies in petitioner’s paperwork were
al so di scovered during the I AB i nvestigation.

Utimately, five separate charges were fil ed against petitioner,
alleging, inter alia, that she violated a direct order to refrain from
“work[ing] on cases she was assigned while at CNET”; violated a direct
order to be truthful in her 1AB interview, caused a false entry to be
made in official records when she nmade untrue statenents during her
| AB interview, failed to assune responsibility or exercise diligence
in the performance of her duties; and know ngly nmade or caused to be
made a false entry in official records when she |isted her supervisor
as a backup on a contact sheet.

Foll owi ng a hearing on those charges, the Hearing Board found
petitioner guilty of every allegation against her and recomrended t hat
she be di sm ssed. Respondent accepted the findings and
recommendati ons of the Hearing Board and dism ssed petitioner fromthe
Di vision of State Police.

It is well established that, “[i]n CPLR article 78 proceedings to
review determ nations of admnistrative tribunals, the standard of
review for the Appellate Divisions . . . is whether there was
substantial evidence to support the Hearing Oficer’s decision”
(Matter of Wlson v City of Wiite Plains, 95 NY2d 783, 784-785; see
CPLR 7803 [4]; Matter of Kelly v Safir, 96 NY2d 32, 38, rearg denied
96 Ny2d 854). Contrary to petitioner’s contention, we conclude that
respondent’s determnation is supported by substantial evidence (see
generally Matter of Berenhaus v Ward, 70 NY2d 436, 443; 300 G amatan
Ave. Assoc. v State Div. of Human Ri ghts, 45 Ny2d 176, 179-180).

Petitioner contends that the Hearing Board inproperly expanded
the charge in charge nunber one by expandi ng the scope of the alleged
order froman order to refrain fromworking on cases she had been
assigned while at CNET to an order to refrain fromworki ng on any
“CNET rel ated cases” or being involved in “any matters related to her
previous work in CNET” (enphasis added). W reject petitioner’s
contention. Charge nunber one was “reasonably specific, in light of
all the relevant circunstances, to apprise [petitioner] . . . of the
charges against [her] . . . and to allow for the preparation of an
adequat e defense” (Matter of Block v Anbach, 73 Ny2d 323, 333; see
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Matter of Murray v Mirphy, 24 Ny2d 150, 157). |In any event, the
evi dence at the hearing established that “[p]etitioner’s guilt was
based only on violations that were charged” (Matter of Faure v
Chesworth, 111 AD2d 578, 579).

Petitioner further contends that the Hearing Board failed to
consider the retaliatory notive of the disciplinary charges in
violation of Cvil Service Law 8 75-b. Inasnmuch as petitioner failed
to raise that contention in her petition, that contention “is not
properly before us” (Matter of Dougherty v Degenhart, 154 AD2d 898,
899; see Matter of Zigarelli v New York State Police, 126 AD2d 822,
824, |v denied 69 Ny2d 611), and we therefore do not consider the
nerits of that contention.

Finally, we conclude that the penalty of termnation is not
shocking to one’s sense of fairness. “Judicial review of an
adm nistrative penalty is limted to whether the neasure or node of
penalty or discipline inposed constitutes an abuse of discretion as a
matter of law . . . [T]he Appellate Division is subject to the sane
constraints as th[e] Court [of Appeal s]—a penalty nmust be upheld
unless it is ‘so disproportionate to the offense as to be shocking to
one’s sense of fairness,’ thus constituting an abuse of discretion as
a matter of law (Kelly, 96 NY2d at 38, quoting Matter of Pell v Board
of Educ. of Union Free Sch. Dist. No. 1 of Towns of Scarsdale &
Mamar oneck, Westchester County, 34 Ny2d 222, 237). W are m ndful
that, “[i]n nmatters concerning police discipline, ‘great |eeway nust
be accorded to the [Superintendent]’s determ nations concerning the
appropriate punishment, for it is the [Superintendent], not the
courts, who ‘is accountable to the public for the integrity of the
[Division of State Police]’ ” (Kelly, 96 Ny2d at 38, quoting
Ber enhaus, 70 NY2d at 445; see Matter of Panek v Bennett, 38 AD3d
1251, 1252). O critical inportance, “a State Trooper holds a
position of great sensitivity and trust . . . and [a] higher standard
of fitness and character pertains to police officers than to ordinary
civil servants” (Matter of Bassett v Fenton, 68 AD3d 1385, 1387-1388
[internal quotation marks omtted]). G ven the conduct underlying the
of fenses, i.e., directly disobeying an order and naking fal se
statenments in an | AB interview and on official police records, and
petitioner’s refusal to accept any responsibility for her conduct, we
cannot say that the penalty of dism ssal shocks our sense of fairness
(see Matter of Harp v New York City Police Dept., 96 Ny2d 892, 893-
894; Matter of Lyons v Superintendent of State Police, 129 AD3d 1238,
1240; Foster v Kelly, 55 AD3d 403, 403-404, |v denied 12 Ny3d 701).

We recogni ze that the all egations against petitioner do not
invol ve any harmto the public (cf. Matter of Franklin v D Am co, 117
AD3d 1432, 1432-1433; Matter of Otega v Kelly, 15 AD3d 313, 314;
Matter of Ortiz v Safir, 291 AD2d 214, 214), any m sconduct for the
personal gain of petitioner (cf. Matter of Sindone v Kelly, 15 AD3d
168, 168; Matter of Rose v McMahon, 1 AD3d 948, 949), or official
corruption (cf. Matter of Rodriguez v Diina, 35 AD3d 1208, 1208). W
are also aware that the disciplinary charges herein were filed
followng petitioner’s initial conplaints of discrimnation and that
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t he Equal Enpl oynment Cpportunity Comm ssion has since found that
“there is reasonable cause to believe that [the New York State Police]
has di scrim nated against [petitioner] on account of her gender and in
retaliation for engaging in a protected activity.” Qur review of the
penal ty, however, is extrenmely |limted; we do not have any
“discretionary authority or interest of justice jurisdiction in
reviewi ng the penalty inposed” (Kelly, 96 Ny2d at 38). The factual
findings of the Hearing Board concerning petitioner’s conduct are
supported by substantial evidence, and the penalty of dismssal for
such conduct is not “so grave in its inpact on [petitioner] that it is
di sproportionate to the m sconduct, inconpetence, failure or turpitude
of [petitioner], or to the harmor risk of harmto the agency or
institution” (Pell, 34 NY2d at 234).

Entered: June 9, 2017 Frances E. Caf arel
Cerk of the Court



