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Appeal from an order of the Suprenme Court, Erie County (Frederick
J. Marshall, J.), entered March 17, 2016. The order granted the
notion of plaintiff to strike the answer of, and for partial summary
judgnment on liability against, defendants Queen of Heaven Roman
Catholic Elenmentary School and Queen of Heaven Roman Cat holic Church.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying those parts of the notion
seeking to strike the answer of defendants-appellants and seeking
partial summary judgnent on liability, and reinstating that answer,
and plaintiff is granted an adverse inference charge as a sanction
under CPLR 3126, and as nodified the order is affirned w thout costs
in accordance with the foll owi ng menorandum Plaintiff conmenced this
action seeking damages for injuries that she sustained when she
slipped and fell on stairs at prem ses owned and operated by
defendants. Plaintiff noved to strike the answer of defendants-
appel l ants (defendants), and for partial summary judgnment on liability
agai nst them on the ground that defendants had destroyed and repl aced
the stairs after plaintiff had notified defendants of their intent to
have their expert inspect the stairs. Defendants appeal from an order
that granted plaintiff’s notion.

In order to obtain sanctions for spoliation of evidence,
plaintiff had the burden of showing “that the party having contro
over the evidence possessed an obligation to preserve it at the tine
of its destruction, that the evidence was destroyed with a cul pabl e
state of mnd, and that the destroyed evidence was relevant to the
party’s claimor defense such that the trier of fact could find that
t he evi dence would support that claimor defense . . . Were the
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evidence is determ ned to have been intentionally or wil[l]fully
destroyed, the relevancy of the destroyed [evidence] is presuned .

On the other hand, if the evidence is determned to have been
negligently destroyed, the party seeking spoliation sanctions nust
establish that the destroyed [evidence was] relevant to the party’s

cl ai mor defense” (Pegasus Aviation I, Inc. v Varig Logistica S. A, 26
NY3d 543, 547-548 [internal quotation marks omtted]).

Def endants concede that the original condition of the stairway
was relevant. Furthernore, an obligation to preserve the condition of
the stairs existed because litigation had begun at the tine the stairs
were replaced (see generally Arbor Realty Funding, LLC v Herri ck,

Fei nstein LLP, 140 AD3d 607, 608; Mahiques v County of Niagara, 137
AD3d 1649, 1651-1652). W agree with plaintiff that she net her
burden of establishing that defendants destroyed the stairs with a
cul pable state of mnd. As Suprene Court properly concl uded,

def endants’ cul pable state of m nd was evidenced by their destruction
of the stairs during the parties’ ongoing debate about whether
plaintiff had to disclose the name of her expert to defendants before
def endants woul d agree to the inspection (see Dzi dowska v Rel ated
Cos., L.P., 148 AD3d 480, 480; VOOM HD Hol dings LLC v EchoSt ar
Satellite L.L.C., 93 AD3d 33, 45). W thus agree with plaintiff that
the inmposition of a sanction against defendant for spoliation of

evi dence was warranted here (see CPLR 3126).

Nevert hel ess, we conclude that the court abused its discretion in
stri king defendants’ answer and granting plaintiff partial sunmary
judgnment on liability based on defendants’ destruction of the stairway
(see Sarach v M&T Bank Corp., 140 AD3d 1721, 1722). In deciding
whet her to inpose sanctions, and what particul ar sanction to inpose,
courts ook to the extent that the spoliation of evidence nay
prejudice a party, and whether a particular sanction is necessary as a
matter of elementary fairness (see Standard Fire Ins. Co. v Federal
Pac. Elec. Co., 14 AD3d 213, 218-219). The burden is on the party
requesting sanctions to nake the requisite showi ng (see Mohammed v
Command Sec. Corp., 83 AD3d 605, 605, Iv denied 17 NY3d 708). *“It is
wel | established that ‘a | ess drastic sanction than dism ssal of the
responsi bl e party’s pleading may be inposed where[, as here,] the |oss
does not deprive the nonresponsible party of the neans of establishing
his or her claimor defense’ ” (Sarach, 140 AD3d at 1722). Here, the
record does not denonstrate that plaintiff has been |eft
“ ‘prejudicially bereft’ ” of the neans of prosecuting her action
(Rodman v Ardsl ey Radiology, P.C., 80 AD3d 598, 599; see Sarach, 140
AD3d at 1722), given that plaintiff has in her possession, anong other
evi dence of the condition of the stairs, photographs of the stairs
taken after the commrencenent of this action. Thus, we concl ude that
an appropriate sanction is that an adverse inference charge be given
at trial with respect to any now unavail abl e evi dence of the condition
of the stairs (see Sarach, 140 AD3d at 1722; WMahi ques, 137 AD3d at
1652-1653; Jennings v Orange Regional Med. Ctr., 102 AD3d 654, 656),
and we nodify the order accordingly.



- 3- 508
CA 16-01204

Entered: June 9, 2017 Frances E. Cafarell
Cerk of the Court



