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Appeal from an order of the Famly Court, Onondaga County
(WIlliamW Rose, R), entered Septenber 14, 2015 in a proceeding
pursuant to Fam |y Court Act article 6. The order, anong other
t hi ngs, awarded petitioner residential custody of the subject
chil dren

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating the fourth ordering
par agraph and as nodified the order is affirmed w thout costs, and the
matter is remtted to Fam|ly Court, Onondaga County, for further
proceedi ngs in accordance with the follow ng nenorandum Prior to the
commencenent of the instant proceeding pursuant to Fam |y Court Act
article 6, custody of the parties’ children was governed by the
provi sions of an oral stipulation incorporated into a judgnment of
di vorce entered in March 2012. Pursuant to the judgnent, petitioner
not her and respondent father agreed to joint |egal and physica
custody of their two children—a 12-year-old son and 16-year-old
daughter—wi th each parent receiving 50% of the parenting time. The
nother filed a petition seeking “imredi ate tenporary custody” and
“sol e custody” of the children, citing as a change in circunstances an
incident that occurred in the summer of 2014. The father filed an
anmended petition seeking enforcenent of the custody provisions
i ncorporated into the 2012 judgnent, claimng that the nother had
violated the ternms of the judgment by refusing himequal access to the
chil dren

Fam |y Court appointed an Attorney for the Children (AFC) and
referred the matter to a referee. Prior to the commencenent of the
tenporary custody hearing, the parties agreed that, given the
daughter’s age, she was no |onger part of the proceeding, and the
heari ng was conducted with regard to only the son. The court (Rose,

R ) issued a tenporary order reducing the father’'s “parenting tinme” to
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al ternati ng weekends. After a permanent custody trial, the court

i ssued findings of fact and conclusions of law, finding that the

not her had established a substantial change in circunstances
warranting a nodification of the judgnent as it related to custody,
and awarded the nother residential custody. The court also determ ned
that the father had failed to establish his entitlement to the relief
he sought in his anended petition. The court’s order, in addition to
i ncludi ng the aforenmentioned determ nations, also provided, as

rel evant here, that the parties would continue sharing | egal custody
of their son, and that the father would have visitation on alternating
weekends.

As an initial matter, the father’s contention that reversal of
the order is warranted on the ground that the court was biased agai nst
himis unpreserved for our review because he failed to make a notion
asking the court to recuse itself (see Matter of Curry v Reese, 145
AD3d 1475, 1476; WNMatter of Baby Grl Z [Yaroslava Z. ], 140 AD3d 893,
894). In any event, there is no evidence in the record that the court
exhi bited any bias against the father (see Curry, 145 AD3d at 1476;
Matter of Rasyn W, 270 AD2d 938, 938, |v denied 95 Ny2d 766). Having
failed to nake a notion seeking the AFC s renoval, the father |ikew se
failed to preserve his contention that the AFC had a conflict of
interest that inpacted her representation of the children because of
the children’ s all eged divergent interests (see Matter of Aaliyah H
[Mary H.], 134 AD3d 1574, 1575, |v denied 27 NY3d 906).

The father does not challenge the court’s determ nation that the
not her net her initial burden of establishing a change in
circunstances (see generally Matter of O Connell v O Connell, 105 AD3d
1367, 1367). Rather, the father contends that the court did not
consider the best interests of his son before initially awarding
tenporary custody to the nother and then awardi ng her permanent
residential custody. Wth regard to the fornmer contention, we note
that the father’s challenge to the tenporary order has been rendered
noot by the court’s issuance of the final order (see Matter of Viscuso
v Viscuso, 129 AD3d 1679, 1682).

Contrary to the father’s contention, there is a sound and
substantial basis in the record to support the court’s determ nation
that it is in the best interests of the parties’ son that the nother
have residential custody (see Matter of Rokitka v Bauer, 219 AD2d 834,
834). In reaching that conclusion, the court considered all the
relevant factors, including the stability of the existing custody
arrangenent, parental fitness, each parent’s ability to provide for
the enotional and intellectual devel opnment of the child, the parents’
financial status and ability to provide for the child, the child s
i ndi vi dual needs and desires, and the child s need to live with
siblings (see Fox v Fox, 177 AD2d 209, 210; see al so Eschbach v
Eschbach, 56 Ny2d 167, 172-173).

W agree with the father, however, that remttal to the court is
warranted so that it may fashion a schedule of visitation for holidays
and school breaks. The court stated in the fourth ordering paragraph
“that holidays and school breaks shall be shared as agreed between the
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parties.” @Gven the acrinonious nature of the parties’ relationshinp,
however, including the parties’ repeated argunents over visitation, we
conclude that the court order with regard to visitation for holidays
and schools breaks is unrealistic to the extent that it requires the
parties to cooperate in reaching an agreenent (see Gllis v Gllis,
113 AD3d 816, 817). W therefore nodify the order by vacating the
fourth ordering paragraph and we remt the matter to Famly Court to
provide a nore definitive schedule of visitation for holidays and
school breaks that is in the son’'s best interests.

Entered: June 9, 2017 Frances E. Cafarell
Cerk of the Court



