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Appeal from an order of the Suprene Court, Onondaga County
(Walter W Hafner, Jr., A J.), entered January 8, 2016. The order
denied the petition for a stay of arbitration.

It is hereby ORDERED t hat the order so appealed fromis
unani mously nodified on the aw by reinstating the petition insofar as
it seeks a tenporary stay of arbitration, and as nodified the order is
affirmed without costs, and the matter is remtted to Suprene Court,
Onondaga County, for further proceedings in accordance with the
foll ow ng nmenorandum In this dispute over suppl enental uninsured
nmotori st (SUM coverage, petitioner filed a petition seeking a
permanent stay of arbitration on the ground that it had no
responsibility to provide SUM coverage because the underlying
i nsurance policies had not been exhausted. |In the alternative,
petitioner sought a tenporary stay of arbitration to allow for
di scovery. Respondent opposed the petition. Suprenme Court determ ned
that petitioner failed to establish any ground for a stay of
arbitration and therefore denied the petition. The court did not
explicitly address petitioner’s alternative request for a tenporary
stay. Thereafter, petitioner noved for | eave to renew and/or reargue
its petition.

In appeal No. 1, petitioner appeals fromthe order denying its
petition for a stay of arbitration. |In appeal No. 2, petitioner
appeals froman order denying its notion for | eave to renew and/ or
reargue its petition.

In light of this Court’s recent decision in Kadah v Byrd (148
AD3d 1811, 1812-1814), the ground for that part of petitioner’s notion
seeking | eave to renew no | onger exists, and thus the correspondi ng
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part of appeal No. 2 is dism ssed on the ground of npotness (see
generally Matter of Curry v Vertex Restoration Corp., 252 AD3d 360,
360). Furthernore, no appeal lies froman order denying a notion
seeking |l eave to reargue, and thus that part of petitioner’s appea
must al so be dism ssed (see Enpire Ins. Co. v Food City, 167 AD3d 983,
984). Appeal No. 2 is therefore disnmssed in its entirety.

We agree with the court that petitioner is not entitled to a
permanent stay of arbitration. It is unclear fromthe court’s
deci si on, however, whether it considered and denied petitioner’s
alternative request for a tenporary stay of arbitration pursuant to
the subject policy s conditions precedent to arbitration, or whether
it left the request for a tenporary stay pendi ng and undeci ded.
According to petitioner, it is entitled to the fulfillnment of the
condi tions precedent, including respondent’s subm ssion to an I ME and
t he di scl osure of medical records. W note that at oral argunent,
respondent’ s counsel was anenable to conducting sonme di scovery prior
to arbitration. W therefore nodify the order by reinstating the
petition insofar as it seeks a tenporary stay of arbitration, and we
remt the matter to Suprene Court for a determ nation whether
petitioner is entitled to a tenporary stay based on the conditions
pr ecedent .

Entered: June 9, 2017 Frances E. Caf arel
Cerk of the Court



