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Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered August 6, 2015. The order granted the
notion of defendants Babcock Utilities, Inc., Mark Cerrone, Inc., and
Jo to Mbe, Corp. to dismss plaintiff’s conplaint against them

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the [ aw wi thout costs, the notion is denied
and the conpl aint agai nst defendants Babcock Utilities, Inc., Mrk
Cerrone, Inc. and Jo to Moe, Corp. is reinstated.

Menorandum Plaintiff, the adm nistrator of a group
self-insurance trust (GSIT) created pursuant to Wrkers’ Conpensati on
Law 8 50 (3-a), commenced this action seeking to collect assessnents
made against, inter alia, defendants-respondents in appeal Nos. 1 and
2 (hereafter, defendants) cal cul ated upon the fiscal years in which
defendants participated in the GSIT. In appeal No. 1, plaintiff
appeal s froman order that granted the pre-answer notion of defendants
Babcock Uilities, Inc., Mark Cerrone, Inc. and Jo to Mye, Corp.
pursuant to CPLR 3211 (a) (1), (5) and (7) to dism ss the conpl aint
against them |In appeal No. 2, plaintiff appeals froman order that
granted the pre-answer notion of defendant Menmm nger’s Painting, Inc.
and the cross notion of defendant Hi storicon, Inc., both pursuant to
CPLR 3211 (a) (1), (5) and (7), seeking dism ssal of the conpl aint
agai nst them Based upon its interpretation of the |anguage of the
GSI T agreenent, Suprene Court concluded that the assessments at issue
were “invalid.” W reverse both orders.
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“Under CPLR 3211 (a) (1), a dismssal is warranted only if the
docunentary evidence submtted conclusively establishes a defense to
the asserted clains as a matter of law (Leon v Martinez, 84 Ny2d 83,
88). For the reasons that follow, we agree with plaintiff that the
docunent ary evidence submtted by defendants does not concl usively
establish, as a matter of |law, that defendants have no contractua
liability to pay the assessnents at issue. W begin by observing
that, contrary to the contention of defendants, our determ nation in
Metal Goods & Mrs. Ins. Trust Fund v Advent Tool & Mold, Inc. (61
AD3d 1412) is not dispositive of the issues in these appeals for the
sinpl e reasons that Metal Goods arose not in the CPLR 3211 context,
but rather in the CPLR 3212 summary judgnent context, and the | anguage
of the GSIT agreenment in Metal Goods with respect to how under-funding
woul d be addressed differs substantially and substantively fromthe
GSI T agreenent herein. Anong other differences, the GSIT in Metal
Goods only provided for a prospective “rate increase,” while the GSIT
here provides for an assessnent based upon the fiscal years in which a
def endant participated, regardl ess of whether a defendant is actually
participating at the tine the assessnent is made.

In terns of additional factual background with respect to the
instant matter, the record establishes that in 1998 defendants and
ot her contractors that were involved in the construction industry and
subj ect to the Wirkers’ Conpensation Law with respect to their
enpl oyees established the GSIT in order to conply with the |aw and
provi de workers’ conpensation benefits to their enpl oyees.
Thereafter, all defendants made contributions and participated in the
GSIT for varying periods of time, and there is no dispute that, by the
end of the 2009 fiscal year, all defendants had ceased making
contributions to the GSIT.

In 2011, the GSIT ceased all new or prospective workers’
conpensati on coverage operations because it was underfunded and | acked
a sufficient income streamto continue operations. Recognizing the
precarious financial condition of the GSIT, in March 2014 the trustees
ultimately resolved to purchase an “Assunption of Wrkers’
Conmpensation Policy” (ALP), which would relieve the GSIT and al
contractors of any liability for existing clains and conti nuing
benefit obligations. Those liabilities would be shifted to the
i nsurance carrier issuing the ALP upon paynent of the agreed prem um
The problemfor the GSIT, however, was that it did not have sufficient
funds on hand to pay the full ALP premum Thus, in July 2014, the
GSIT i ssued “assessnents” to defendants and other contractors in order
to raise the additional funds necessary to pay the one-tinme ALP
prem um Defendants refused to pay the assessnents, and this
[itigation ensued.

Article 1V, section 4.10 of the 1998 version of the GSIT,
entitled “Power To Assess Enployers,” states in pertinent part that,
“[i]n the event that unreserved assets of the Trust are insufficient
to neet the obligations of the Trust, the Trustees shall forthwith
prepare and inplenment a plan to require an additional paynent by the
Enpl oyers in the formof an assessment which shall be sufficient to
make up any deficiency as determined by the Trustees at that tine.”
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In addition, it provides that “[e]ach Enpl oyer who participates in the
Trust hereby agrees to pay such assessnents to the Trust on Demand
regardl ess of whether or not they are a participant in the Trust at
the tine the assessnment is nade.”

| nportantly, the assessnment at issue for each defendant was
cal cul ated, in accordance wth section 4.11 of the GSIT, only upon the
fiscal years in which each contractor actually nmade contributions to
the GSIT.

There is no dispute that the GSIT nmade paynent of short-term
benefits to defendants’ enployees and, at |east theoretically on this
record, incurred |long-termworkers’ conpensation liabilities in the
formof continuing nedical benefits and wage benefits to enpl oyees
with permanent disabilities and/ or ongoi ng nedical costs |asting well
beyond the fiscal years in which defendants nade contributions. Those
potential long-termliabilities for benefits to defendants’ injured
enpl oyees appear to be the reason for the inclusion of the assessnent
clause in the GSIT. Wthout that clause, a contractor could have
mul ti pl e enpl oyees pernmanently injured and disabl ed during the period
in which it made contributions, and then wal k away fromany future
obligation to assist in the funding of those liabilities if the GSIT
becane underfunded, sinply by ceasing to nmake contri butions.

In 2009, the trustees amended Article I, Definitions, of the GSIT
to include section 1.1 (A), which defines the terns active nenber and
i nactive nmenber as follows: “Active Menber shall nean an enpl oyer
currently participating in the Trust Fund. |nactive Menber shall mean
an enployer no longer participating in the Trust Fund.” 1In addition,
section 4.10, now entitled “Power to Assess Active and | nactive
Menbers,” was anended to read as follows: “In the event that assets
of the Trust are insufficient to nmeet the obligations of the Trust,
the Trustees shall forthwith prepare and inplenent a plan to require
an additional paynment by the Active and Inactive Menbers in the form
of an assessnent which shall be sufficient to make up any deficiency
as determ ned by the Trustees at that tine. The fornmula and nmet hod of
assessnment shall be that described in Section 4.11 below. Each
Enpl oyer who participates in the Trust hereby agrees to pay such
assessnment to the Trust on Demand regardl ess of whether or not they
are an Active or Inactive Menber of the Trust at the tine the
assessnment i s nade.”

Al t hough the | anguage of section 4.11 was al so anended in 2009,
it did not alter the assessnent fornmula in a significant nmanner.

Contrary to defendants’ contention, we agree with plaintiff that
def endants are bound by the anendnents to the GSIT agreenent nade by
the trustees in 2009, and thus the court erred in determning that the
assessnments are invalid. The original GSIT agreenent executed in 1998
contained a clause that provided that the GSIT agreenent could “be
anended in any respect not specifically prohibited in this instrunent,
fromtime to tine by a nmgjority of all the Trustees serving at that
time,” which is what transpired here in 2009. Defendants do not
contend that the amendnents at issue are specifically prohibited by
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any other provision in the GSIT.

In any event, even assun ng, arguendo, that defendants are not
subj ect to the 2009 anendnents, we conclude that the assessnents at
i ssue were authorized under section 4.10 of the 1998 version of the
GSIT.

Def endants contend that they ceased to be “enpl oyers” under the
GSI T when they stopped nmaking contributions. According to defendants,
because each of themwas no | onger an “enployer” at the tine of the
assessnents, they are not subject to the assessnents under the
| anguage of the GSIT. W reject that contention. The term “enpl oyer”
inthe GSIT is sinply a descriptive |label or title assigned to certain
parties to the agreenent, i.e., contractors or those engaged in the
busi ness of supporting the construction industry that had enpl oyees to
be covered under the GSIT, rather than a title that is determ native
of a contractor’s rights and obligations under the GSIT at any
particular nonment in tine. In other words, the term “enpl oyer” has no
| egal significance under the plain |anguage of the GSIT other than to
provi de a descriptive |abel for the parties to the GSIT that were to
make contributions and provi de workers’ conpensation benefits to their
enpl oyees under the trust agreenent.

Mor eover, the | anguage of the GSIT in Metal Goods specifically
provided that “[a]n Enpl oyer shall cease to be an Enployer within the
nmeani ng of this Agreenment and Decl aration of Trust when he [or she] is
no | onger obligated to make contributions to the Trust Fund or has
ceased to qualify as an Enpl oyer hereunder due to failure to make the
required contributions or [in] any way ceases to qualify as an
el i gi bl e Enpl oyer” (Metal Goods, 19 Msc 3d 608, 615, affd 61 AD3d
1412). Here, the 1998 version of the GSIT does not term nate
“Enpl oyer” status under any clause. Rather, pursuant to sections 6.2
and 6.3 of Article VI, which is entitled “Participation of Enployers
in the Trust,” an “Enployer” shall “cease to be a participating
Enpl oyer” when it fails to make contributions, but it is still an
“Enpl oyer” and subject to reinstatenent upon application and approval
(enphasi s added).

W |i kewi se conclude, for the sane reasons, that the 2009 anended
version of the GSIT validly authorizes the assessnents agai nst
def endant s.

We further agree with plaintiff that the conplaint states a valid
cause of action against defendants based upon breach of a contract
(see CPLR 3211 [a] [7]). The pleading specifies the ternms of the
agreenent, the consideration, the performance by plaintiff and the
basis of the alleged breach of the agreenent by defendants. |In the
procedural posture in which this case cones before this Court, we
accept as true, as we nust, every allegation of the conplaint (see 219
Broadway Corp. v Alexander’'s, Inc., 46 NY2d 506, 509), and concl ude
that it is legally sufficient.

We have consi dered defendants’ remaining contentions and concl ude
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that they are without nerit.

Entered: June 9, 2017 Frances E. Cafarell
Cerk of the Court



