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\% MVEMORANDUM AND ORDER
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Appeal froma judgnent of the Suprene Court, Mnroe County (Al ex
R Renzi, J.), rendered Cctober 30, 2013. The judgnment convicted
def endant, upon a jury verdict, of assault in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
followwng a jury trial of assault in the second degree (Penal Law
8§ 120.05 [2]). He was acquitted of a greater charge of attenpted
assault in the first degree (88 110.00, 120.10 [1]). At trial, it was
undi sputed that defendant stabbed the victimw th an object,
identified at tines as a stick or a fire poker, causing injuries. In
his statenents to | aw enforcenent officers as well as his testinony
before the grand jury, all of which were admitted in evidence at
trial, defendant contended that he stabbed the victimin self-defense,
alleging that the victimand two others were threatening to attack
him On appeal, defendant contends that Suprene Court erred in
several respects when instructing the jury on the justification
def ense.

First, he contends that the court inperm ssibly reduced the
Peopl e’ s burden of proof when it instructed the jury that, in order to
find that the People had failed to disprove the defense of
justification, the jury had to find that the victim“and others” were
usi ng or about to use deadly physical force on defendant, rather than
using the words “or others” (enphasis added). Defendant failed to
object to the charge as given to the jury, and his contention that the
justification charge inperm ssibly reduced the People’s burden of
proof is subject to the rules of preservation (see People v Benjamn,
204 AD2d 996, 996, |v denied 83 Ny2d 1002; see al so People v Pol k, 118
AD3d 564, 565-566, |v denied 23 NY3d 1066; People v Caldwell, 196 AD2d
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760, 761, |v denied 82 NY2d 892; People v Vasquez, 176 AD2d 444, 444,
v denied 79 Ny2d 865; see generally People v Autry, 75 NY2d 836, 839;
Peopl e v Thomas, 50 Ny2d 467, 471-472). In any event, even assum ng,
arguendo, that the court used an “obviously incorrect word[]” when it
charged the jury in the conjunctive versus the disjunctive (People v
Mur phy, 128 AD2d 177, 185, affd 70 Ny2d 969), we concl ude that any
error is harm ess inasmuch as defendant, in his adm ssions, repeatedly
contended that the victimand two others were threatening to attack
him (see generally People v Crinmns, 36 NY2d 230, 241-242). W thus
concl ude that defendant failed to establish that defense counsel was
ineffective in failing to object to the court’s use of that word

i nasmuch as there was a legitimte reason for defense counsel’s
failure to object to the charge as given (see People v Rivera, 71 Nvyad
705, 709; see also People v Carter, 21 AD3d 1295, 1296, affd 7 NY3d
875) .

Def endant’ s second chall enge to the court’s instruction on
justification is that the court erred in failing to instruct the jury
t hat defendant had no duty to retreat in his dwelling. Inasnmuch as
defendant failed to request such an instruction or object to the
instruction as given, he has failed to preserve his contention for our
review (see People v Fagan, 24 AD3d 1185, 1187; People v Shaut, 261
AD2d 960, 961, |v denied 93 NY2d 1045; People v Sanchez, 131 AD2d 606,
608, Iv denied 70 NYy2d 717). In any event, we conclude that his
contention |acks nerit because there is no reasonable view of the
evi dence that defendant was in his dwelling at the tine of the assault
(see People v Aiken, 4 NY3d 324, 329-330). W thus |likew se reject
defendant’ s contention that defense counsel was ineffective in failing
to request such an instruction or object to the instruction as given
(see e.g. People v Johnson, 136 AD3d 1338, 1339, |v denied 27 NY3d
1134; People v Peterkin, 89 AD3d 1455, 1456-1457, |v denied 18 NY3d
885) .

Def endant’s third challenge to the justification charge is that
the court erred in failing to instruct the jury that it was to cease
deli berating and report a verdict of not guilty on all counts if it
found defendant not guilty by reason of justification on the top count
(see generally People v Castro, 131 AD2d 771, 773-774). Defendant,
however, failed to request such an instruction or object to the
instruction as given and thus failed to preserve that contention for
our review (see People v Velez, 131 AD3d 129, 133; People v Pal ner, 34
AD3d 701, 703-704, |v denied 8 NY3d 848; People v Geen, 32 AD3d 364,
365, |v denied 7 NY3d 902). W note, however, that there was
“overwhel m ng evidence disproving justification, including forensic
evi dence [di sproving defendant’s version of the events] and the
testinmony of [a] . . . witness who observed the incident,” and we
decline to exercise our power to reach the issue as a matter of
discretion in the interest of justice (Palnmer, 34 AD3d at 703-704; see
CPL 470.15 [6] [a]). W further conclude that defense counsel was not
ineffective in failing to request such an instruction or object to its
absence. The absence of such an instruction did not, in our view,

“ “deprive defendant of a fair trial or affect the outcone’ ” (People
v Jackson, 140 AD3d 1771, 1772, |v denied 28 Ny3d 931; see generally
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Peopl e v Caban, 5 NY3d 143, 152).

Def endant further contends that the court should have precl uded
the People fromusing at trial the oral statenents he nade during a
recorded interview at the police station because the People s CPL
710.30 notice was untinely. Although defendant did not receive a copy
of the DVvD within the 15-day tinme period required by CPL 710.30 (2),
he filed a notion to suppress the contents of the DVD after expiration
of the 15-day period and before he actually received a copy of the
DVD. By noving for suppression at a tine when he was aware of the
People’s failure to conply with the 15-day period, defendant waived
his right to challenge the People’'s failure to conply with that tine
period (see CPL 710.30 [3]; see generally People v Bernier, 141 AD2d
750, 751-752, affd 73 Ny2d 1006).

Def endant al so contends that the court should have precluded the
People fromusing the statenents at trial because the CPL 710. 30
noti ce was defective inasnuch as it identified the incorrect officer
to whom def endant’ s statenments were nade. W reject that contention
On the first day of the suppression hearing, i.e., after defendant had
noved to suppress the statenents on the DVD, defense counsel noted
that the defense had only recently been given a copy of the DVD
Until that time, defense counsel was not aware that the CPL 710. 30
notice had listed the wong officer. Defense counsel thus sought
precl usi on based on that previously unknown defect. W reject the
Peopl e’ s contention that, by his earlier notion to suppress, defendant
wai ved his right to challenge a defect in the CPL 710.30 notice of
whi ch he could not have been aware at the tinme the suppression notion
was filed (see Bernier, 73 NY2d at 1008; People v Mles, 163 AD2d 330,
331-332). Nevertheless, we conclude that the court properly denied
the notion to preclude. It is well settled that “the primary purpose
of the notice requirenent is to inplenment the constitutional
guarantees by alerting the defendant to the possibility that evidence
identifying himas the person who commtted the crine may be
constitutionally tainted and subject to a notion to suppress” (People
v Collins, 60 Ny2d 214, 219). Here, the notice served that purpose
i nasmuch as defendant was able to, and did, tinely nove to suppress
the statenents in the DVD. The incorrect name of the officer who
conducted the interview did not change the substance of the notice or
the ability of defense counsel to nake a tinely notion for a hearing
(see People v Ccasio, 183 AD2d 921, 922-923, |v denied 80 Ny2d 932).

Def endant further contends that he was denied a fair trial by
prosecutorial msconduct on summation, identifying two particul ar
statenents that he contends denigrated the defense and constituted
i mproper vouching for a witness. That contention is not preserved for
our review (see People v Simons, 133 AD3d 1275, 1277, |v denied 27
NY3d 1006; People v Smth, 11 AD3d 899, 900, Iv denied 3 NY3d 761)
and, in any event, it lacks nerit. W conclude that the prosecutor’s
conduct “was not so egregious as to deny defendant a fair trial”
(People v Wite, 291 AD2d 842, 843, |Iv denied 98 Ny2d 656; see People
v Choi, 137 AD3d 808, 810, |v denied 27 NY3d 1130).

Viewi ng the evidence in light of the elenments of the crine as
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charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 Ny2d 490, 495). W have revi ewed
def endant’ s renmi ning challenges to the effectiveness of counsel and
conclude that they lack nmerit. The “evidence, the law, and the

ci rcunstances of [this] case, viewed in totality and as of the tine of
the representation, reveal that the attorney provided neani ngful
representation” (People v Baldi, 54 Ny2d 137, 147).

Entered: My 5, 2017 Frances E. Cafarel
Clerk of the Court



