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\% MVEMORANDUM AND ORDER

DONALD C. FEDRI CK, JR., DEFENDANT- APPELLANT.
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COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Monroe County
(Thomas E. Moran, J.), rendered January 14, 2013. The judgnent
convi cted defendant, upon a jury verdict, of attenpted robbery in the
first degree and assault in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of attenpted robbery in the first degree (Pena
Law 88 110.00, 160.15 [3]) and assault in the second degree (8§ 120.05
[2]). Viewing the evidence in the |ight nost favorable to the People
(see People v Contes, 60 Ny2d 620, 621), we conclude that there is
| egal ly sufficient evidence to establish defendant’s intent to conmmt
a robbery. Defendant asked the victimabout the anmount of drugs that
he was seeking to purchase, and the victimreplied that he wanted $100
worth. Mnutes |later, defendant jabbed the victimin the back with a
sharp instrunent, told the victimto “give it up,” and stabbed the
victimwhen he tried to flee. The evidence of defendant’s conduct,
along with the surrounding circunstances, is legally sufficient to
establish that he intended to rob the victim (see People v Martinez,
22 Ny3d 551, 556-557, 568; People v Barbuto, 126 AD3d 1501, 1503, Iv
deni ed 25 NY3d 1159).

The remai nder of defendant’s challenges to the sufficiency of the
evi dence are not preserved for our review inasmuch as defendant’s
nmotion for a trial order of dism ssal was not “ ‘specifically
directed” ” at the grounds now rai sed on appeal (People v Gay, 86
NY2d 10, 19). Viewing the evidence in light of the elenents of the
crinmes as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we further conclude that the verdict is not against the weight
of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490, 495).
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W reject defendant’s contention that Supreme Court failed to
provi de defense counsel w th nmeaningful notice of a jury note, in
violation of the procedure set forth in People v O Rama (78 NY2d 270).
The jury note was “mnisterial in nature and therefore require[d] only
a mnisterial response” (People v Nealon, 26 NY3d 152, 161), and thus
the O Rama procedure was not inplicated (see People v WIllians, 142
AD3d 1360, 1362, |v denied 28 NY3d 1128).

Def endant failed to preserve for our review his contention that
the court erred in failing to instruct the jury to consider the counts
agai nst defendant separately fromthe counts agai nst his codef endant
at this joint trial, inasnuch as defendant failed to request a
specific charge or object to the charge as given (see CPL 470.05 [2];
People v MIller, 137 AD3d 1712, 1713, |v denied 27 NY3d 1153; People v
CGega, 74 AD3d 1229, 1231, |v denied 15 NY3d 851, reconsideration
deni ed 15 NY3d 920). W decline to exercise our power to review that
contention as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]). Defense counsel’s failure to request a m ssing
W tness charge did not render his assistance ineffective (see People v
Myers, 87 AD3d 826, 828, |v denied 17 NY3d 954).

W have consi dered defendant’s remai ning contenti ons and concl ude
t hat none requires reversal or nodification of the judgnent.

Entered: My 5, 2017 Frances E. Cafarel
Clerk of the Court



