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Appeal froma judgnent of the Livingston County Court (Robert B
Waggins, J.), rendered May 22, 2012. The judgnment convicted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the fourth degree.

It is hereby ORDERED that the case is held, the decisionis
reserved and the matter is remtted to Livingston County Court for
further proceedings in accordance with the follow ng nenorandum
Def endant appeals froma judgnent convicting him upon his plea of
guilty, of crimnal sale of a controlled substance in the fourth
degree (Penal Law § 224.34 [1]). W agree with defendant that County
Court erred in refusing to suppress his witten statenent based on the
court’s conclusion that the statenent was spontaneously nade during
custodial interrogation. The testinony at the suppression hearing
establ i shed that defendant was interviewed by an inspector for the New
York State Departnent of Corrections and Conmunity Supervision as part
of a drug sale investigation. The interview was conducted in Spanish
for defendant’s benefit as a non-English speaking individual. After
wai ving his Mranda rights, defendant initially denied havi ng engaged
in any cul pabl e conduct. Once defendant was confronted with evidence
that his fingerprints had been found on several envel opes contai ni ng
Suboxone, however, he admtted his involvenment, and his adm ssion was
reduced to a witten statement. This witten statenent referenced a
future inclination to speak with a lawer. Notably, the court did not
addr ess whet her defendant knowi ngly, intelligently and voluntarily
wai ved his Mranda rights, or whether defendant had i nvoked his right
to counsel. Instead, the court refused to suppress the witten
statenent on the ground that a particularly incul patory reference nade
therein was “spontaneous.”

“Vol unteered statenments are adm ssi bl e provi ded the def endant
spoke with genuine spontaneity ‘and [the statenments were] not the
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result of inducenent, provocation, encouragenent or acqui escence, nho
matter how subtly enployed” ” (People v Rivers, 56 Ny2d 476, 479,
rearg denied 57 Ny2d 775, quoting People v Maerling, 46 Ny2d 289, 302-
303). Such statenments nust be proven to be “spontaneous in the
literal sense of that word as having been nade without apparent

external cause, . . . [and] it nmust at |east be shown that they were
in no way the product of an ‘interrogation environnment’ ” (People v
St oesser, 53 Ny2d 648, 650). “Rather, [the statenent] nust satisfy

the test for a blurted out admi ssion, a statenment which is in effect
forced upon the officer” (People v Gimaldi, 52 Ny2d 611, 617).

Here, defendant’s statenent was provoked or encouraged by the
presentation or discussion of evidence suggestive of his crimna
conduct, and we thus conclude that it cannot be deenmed “spontaneous in
the literal sense of that word as having been made w t hout apparent
external cause” (Stoesser, 53 NY2d at 650; see People v Ranbs, 27 AD3d
1073, 1074-1075, |Iv dism ssed 6 NY3d 897; People v Newport, 149 AD2d
954, 955-956). “Although there may be other reasons to justify the
deni al of defendant’s notion, the only issues that we may consider on
this appeal are those that ‘nmay have adversely affected the
appellant’ ” (People v Schrock, 99 AD3d 1196, 1197, quoting CPL 470.15
[1]; see People v Concepcion, 17 NY3d 192, 194-195; People v
LaFont ai ne, 92 Ny2d 470, 473-474, rearg denied 93 NY2d 849). W
therefore hold this case, reserve decision, and remt the matter to
County Court to rule upon any other issues raised by the People in
opposition to the notion.

Entered: My 5, 2017 Frances E. Cafarel
Clerk of the Court



