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Appeal from an order and judgnment (one paper) of the Suprene
Court, Erie County (Deborah A Chines, J.), entered Novenber 18, 2015
in a proceeding pursuant to CPLR article 75. The order and judgnent,
anong ot her things, denied the petition to vacate an arbitration
awar d.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously affirnmed w thout costs.

Menorandum  Petitioner appeals froman order and judgnent
denying its petition seeking vacatur of an arbitration award, which
determ ned that petitioner had violated the terns of the subject
col | ective bargaining agreenent (CBA) and awarded back pay to
petitioner’s enpl oyee.

On May 31, 2012, petitioner termnated its enpl oyee, a police
officer with the Gty of Buffalo Police Departnent, upon |earning from
federal authorities that the officer had allegedly confessed to having
operated a marijuana “grow operation” prior to and after his becom ng
an officer. As relevant here, the Buffalo Police Comn ssioner
(Commi ssioner) served notice of the charges on the officer and then
pronptly term nated himprior to holding a disciplinary hearing.

Section 12.1 (A of the CBA provides that “a permanent enpl oyee
shall not be renoved or otherw se subjected to any disciplinary
penalty provided in [Article XIl] except for . . . msconduct or for
commtting a felony or any crinme involving noral turpitude, and then
only after a hearing upon stated charges” (enphasis supplied).

Di sm ssal —ene of the disciplinary actions avail able under the terns of
t he CBA—+nmy be acconplished only after certain procedures are
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foll owed: The enpl oyee nmust be served with a witten copy of the
charges, after which the enpl oyee has 10 days to respond in witing
and serve the response on the Conmm ssioner. Wthin 10 days of receipt
of the answer, the Comm ssioner nust conduct an informal conference
with the enpl oyee concerning the charges. At the conference, the

enpl oyee may call witnesses to testify on his behalf. At that point,
t he Comm ssioner has the authority to dism ss or to withdraw the
charges, or to accept a plea of guilty; if the Conm ssioner does not
take any of the aforenentioned actions, a formal hearing nust be
conducted before an inpartial hearing officer. At the formal hearing,
the party bringing the charges bears the burden of proving them The
heari ng officer nust then make a record of the hearing and set forth
findings and recomendations for referral to the Conmm ssioner for his
revi ew and deci si on.

The day after the officer’s term nation, respondent filed a
gri evance on behalf of the officer, asserting that petitioner had
violated Article XIl of the CBA by summarily term nating the officer
wi t hout follow ng the aforenenti oned due process procedures. After
the parties took the required procedural steps in an attenpt to reach
settlenment, the nmatter was submitted to an inpartial arbitrator for
consi deration of two issues, nanely, whether petitioner violated the
terms of the CBA and, if so, the appropriate renedy. The parties
agreed that the factual record would consist of an affidavit fromthe
Comm ssioner setting forth details of the federal crim nal
i nvestigation and the Comm ssioner’s reason for term nating the
of ficer. Respondent did not concede the underlying facts in the
Comm ssioner’s affidavit, including, as relevant here, the
Conmi ssioner’s avernment that federal authorities had infornmed himthat
the officer had confessed to crimnal activity.

The arbitrator determ ned that petitioner had violated the “very
cl ear procedure” delineated in the CBA and awarded the officer back
pay. Petitioner commenced the instant CPLR article 75 proceeding to
vacate the arbitration award, asserting that it is against public
policy and irrational. Respondent filed an answer, and Suprene Court
confirmed the award. On appeal, petitioner contends that the
arbitration award violates a strong public policy and/or was
irrational (see CPLR 7511 [b] [1] [iii]; Matter of Kowal eski [New York
State Dept. of Corr. Servs.], 16 Ny3d 85, 90-91). W concl ude that
petitioner failed to neet its “ ‘heavy burden” ” of denonstrating that
the award shoul d be vacated on either ground (Matter of Rochester City
Sch. Dist. [Rochester Assn. of Paraprofessionals], 34 AD3d 1351, 1351,
| v denied 8 NY3d 807; see Matter of New York City Tr. Auth. v
Transport Workers’ Union of Am, Local 100, AFL-CI O 6 NY3d 332, 336).

At the outset, we note that courts of this State “have | ong since
abandoned their distrust and hostility toward arbitration as an
alternative neans for the resolution of |egal disputes, in favor of a
policy supporting arbitration and di scouraging judicial interference
with either the process or its outconme” (Matter of New York City Tr
Auth. v Transport Wdrkers Union of Am, Local 100, AFL-CIO 99 Nv2d 1
6, citing Matter of Sprinzen [Nonberg], 46 NY2d 623, 629). Judici al
restraint under the “narrow’ public policy exception is particularly
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warranted in arbitrations involving public enploynment collective

bar gai ni ng agreenents (id. at 7). A court may vacate an award on t hat
ground “where strong and wel | -defi ned policy considerations enbodi ed
in constitutional, statutory or comron |aw prohibit a particular
matter frombeing arbitrated or certain relief from being granted by
an arbitrator” (Matter of New York State Corr. Oficers & Police
Benevol ent Assn. v State of New York, 94 Ny2d 321, 327, citing
Sprinzen, 46 Ny2d at 631). Vacatur of an award nmay not be granted “on
public policy grounds when vague or attenuated consi derations of a
general public interest are at stake” (id. at 327).

The court properly determ ned that petitioner’s proffered public
policy considerations do not preclude the relief granted by the
arbitrator. Petitioner’s argunents in that regard constitute little
nore than vague considerations of a general public interest, which are
insufficient to support vacatur of the award (see id.; see also City
Sch. Dist. of the Gty of NY. v MG aham 17 NY3d 917, 919-920;

Matter of Selman v State of New York Dept. of Corr. Servs., 5 AD3d
144, 144-145).

Al t hough the underlying facts render the size of the award
di stasteful —ever two years of back pay for a police officer who
all egedly confessed to commtting crines both before and after
becom ng a police officer—=[o]Jur [public policy] analysis cannot
change because the facts or inplications of a case m ght be
di sturbi ng, or because an enployee’s conduct is particularly
reprehensi bl e” (New York State Corr. Oficers & Police Benevol ent
Assn., 94 Ny2d at 327). W note, in this instance, that had the due
process procedures of the CBA been followed, the |ikelihood would have
been greatly dimnished that the officer would have received as | arge
an award for back pay as he did here.

We al so conclude that the court properly determ ned that
petitioner failed to establish that the award was irrational, i.e.,
that there was “ ‘no proof whatever to justify the award’ ” (Matter of
Rockl and County Bd. of Coop. Educ. Servs. v BOCES Staff Assn., 308
AD2d 452, 453; see Matter of Buffalo Council of Supervisors & Admirs,
Local No. 10, Am Fedn. of Sch. Admirs [Board of Educ. of Gty Sch.
Dist. of Buffalo], 75 AD3d 1067, 1068). The arbitrator considered the
narrow i ssues before hi mwhether petitioner violated the CBA and, if
so, the appropriate renedy for such violation. Gven the CBA s
| anguage, we conclude that the arbitrator nade a rational
determ nation that petitioner violated the CBA and that the officer
was entitled to back pay as a result thereof.

Entered: My 5, 2017 Frances E. Cafarel
Clerk of the Court



