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Appeal from an order of the Suprene Court, Monroe County (Matthew
A. Rosenbaum J.), entered May 9, 2016. The order deni ed defendants’
notion for summary judgnent dismssing plaintiff’s conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Sonetime in Novenber or Decenber 2013, plaintiff
hired defendants to refurbish his luxury nmotor yacht. According to
plaintiff, defendants were retained to prepare an interior design
schene, including color schemes, new furniture, wall coverings, floor
coverings, lighting treatnents, and wi ndow treatnents. As part of the
wor k, defendants were to re-uphol ster certain existing furniture and
refurbish existing built-ins and wall panels, as well as provi de new
carpeting, draperies, lighting fixtures, paintings, furniture, and bed
linens. Plaintiff alleges, inter alia, that defendants prom sed to
charge him “[d] efendants’ whol esal e cost or [d]efendants’ preferred
price for all goods and materials.” Although plaintiff’s wife and the
yacht’s captain also attested to those terns, there is no witing
menorializing the agreenent. |In total, plaintiff paid defendants
$811, 067. 34 for goods and services for the project, which was
conpl eted in June 2014.

Plaintiff commenced this action in Septenber 2015, asserting
causes of action for breach of contract and unjust enrichnment, and
seeking to recoup sone of the nonies paid for goods and materi al s.
Fol | owi ng sone di scovery, defendants noved for summary judgnent,
contending that the contract between the parties was predom nantly for
t he sal e of goods, and not for services, and that the contract was
t herefore governed by article 2 of the Uniform Commercial Code.

Def endants further contended that, having accepted all goods sold and
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delivered by defendants and paid in full w thout any reservation of
rights, plaintiff is barred under UCC article 2 fromrecovering any of
the purchase price paid. Suprenme Court denied the notion, and we
affirm

To establish on their notion that the parties’ agreenent is
governed by UCC article 2, defendants had the burden of establishing
as a matter of law that the parties’ agreenment was “ ‘predom nantly’ ”
one for the sale of goods, as opposed to the furnishing of services
(Levin v Hoffman Fuel Co., 94 AD2d 640, 640, affd 60 Ny2d 665; see
Ml au Assoc. v North Ave. Dev. Corp., 42 Ny2d 482, 486). Defendants
therefore had to establish that the parties’ “main objective” in their
agreenent was for defendants to provide plaintiff with such goods (Ben
Constr. Corp. v Ventre, 23 AD2d 44, 45; see also Perlnutter v Beth
David Hosp., 308 Ny 100, 104-105, rearg denied 308 NY 812). W
concl ude that defendants failed to nmeet their burden (see Zuckerman v
Cty of New York, 49 Ny2d 557, 562). Inasnmuch as the transaction was
predom nantly service-oriented, it falls outside the provisions of UCC
article 2 (see County of Chenango | ndus. Dev. Agency v Lockwood G eene
Engrs., 114 AD2d 728, 729, appeal dism ssed 67 Ny2d 757; see al so
Ceel an Mechani cal Corp. v Denber Constr. Corp., 97 AD2d 810, 811), and
the notion was therefore properly denied.

Entered: My 5, 2017 Frances E. Cafarel
Clerk of the Court



