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IN THE MATTER OF THE ElI GHTH JUDI Cl AL DI STRI CT
ASBESTOS LI Tl GATI ON.

DONALD J. TERWLLI GER, ADM NI STRATOR OF THE
ESTATE OF DONALD R. TERW LLI GER, DECEASED,
PLAI NTI FF- RESPONDENT,

\% MVEMORANDUM AND ORDER

BEAZER EAST, INC., THE COVPANY, FORVERLY KNOWN
AS KOPPERS COVPANY, | NC., ET AL., DEFENDANTS,
AND HONEYWELL | NTERNATI ONAL, | NC., SUCCESSOR

I N I NTEREST TO W LPUTTE COKE OVEN DI VI SI ON OF
ALLI ED CHEM CAL CORPORATI ON, DEFENDANT- APPELLANT.

HARRI S BEACH PLLC, PITTSFORD (A. VI NCENT BUZARD OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LIPSI TZ & PONTERI O, LLC, BUFFALO (DENNIS P. HARLOW OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Deborah
A. Chines, J.), dated March 7, 2016. The order denied the notion of
def endant Honeywel | International, Inc., successor in interest to the
W putte Coke Oven Division of Allied Chem cal Corporation, for
sumary judgnent dism ssing the conpl aint against it.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the conpl ai nt agai nst defendant Honeywel|l International, Inc.,
successor in interest to Wl putte Coke Oven Division of Allied
Chem cal Corporation, is dismssed.

Menorandum In this products liability and negligence action,
plaintiff, as adm nistrator of the estate of Donald R Terwlliger
(decedent), seeks danages for injuries sustained by decedent as a
result of his exposure to asbestos and coke oven em ssions while
enpl oyed at the Bethl ehem Steel plant (Bethlehen) in Lackawanna, New
York. Defendant Honeywell International, Inc. (Honeywell) was sued as
the successor in interest to Wlputte Coke Oven Division of Alied
Chem cal Corporation (Wl putte), the designer and buil der of five coke
oven batteries, Nos. 5 through 9, at Bethl ehem

Honeywel I noved for summary judgnment seeking dismssal of the
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conplaint, which, as relevant on appeal, alleged products liability
theories in the second and fourth causes of action. Initially, we
note that plaintiff conceded in a postargunent subm ssion that the
first, third and sixth causes of action should be dism ssed, and the
fifth cause of action is not asserted agai nst Honeywell. Thus, the
only two causes of action at issue are the second and fourth causes of
action. W further note at the outset that plaintiff does not contend
that Honeywel|l failed to neet its initial burden, and neither party
contends that there are issues of fact. Thus, we are presented with a
pure question of |aw on undi sputed facts.

I n support of those parts of its notion for summary judgnent
di sm ssing the second and fourth causes of action, Honeywell contended
that the coke oven batteries are not products for purposes of products
liability theories and that Wlputte's contract with Bethl ehem was one
predom nantly for services, not the sale of a product placed into the
stream of commerce. In denying the notion, Suprene Court rejected
t hose contentions, concluding that the coke ovens are “products”
subject to products liability theories and that the transaction
bet ween Wl putte and Bethl ehemwas “nore |like the sale of goods than a
contract for services.” Honeywell appeals, and we reverse.

We begin our analysis by noting that, in Matter of Gty of
Lackawanna v State Bd. of Equalization & Assessnment of State of N Y.
(16 Ny2d 222, 226-227), the Court of Appeals concl uded, when
di scussing the nature of these coke oven batteries, that “[t]here is
no doubt that, by common-|aw standards, these structures would be
deened real property. Their nagnitude, their node of physica
annexation to the |and and the obvious intention of the owner that
such annexati on be permanent woul d, indeed, conpel that concl usion.”

Usi ng the construction of Battery No. 9 as an exanpl e,
Honeywel | s submi ssi ons established that the construction of a coke
oven battery was a nultistage process that took place over
approximately 18 nonths. The overall construction of the battery
woul d have taken approxi mately 1,460,000 hours of |abor to conplete
over six phases. Phase One involved, anong other things, the
construction of the foundation and oven deck slab, requiring
approxi mately 15,000 hours of |abor over a 100-day period, and 14, 000
cubi c yards of reinforced concrete and 45,000 hours invol ving
operating engi neers and trade persons over a 210-day period. Phase
Two was the brick and structural work phase, and involved the
construction of a quench tower and a 300-foot coal conveyer system
the latter requiring 3,300 tons of structural steel and 4,400 hours
i nvol vi ng operating engineers and ironwrkers over a period of 9 to 12
nonths. The period of |abor for the brick work of Battery No. 9 was
approxi mately 520,000 hours over a 180-day period. Phases Three
(i nvol ving plunbers, steamfitters and el ectricians), Four (involving
HVAC install ation) and Five (involving installation of the quench,
chargi ng and pusher tracks) would have, collectively, required 452, 000
hours of |abor to conplete. Finally, Phase Six, which involved the
construction of offices, a control room bathroons and a | ocker room
woul d have taken 60 to 90 days and 25,000 to 30,000 hours of |abor to
conpl et e.
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In light of the foregoing, we conclude that service predom nated
the transaction herein and that it was a contract for the rendition of
services, i.e., a work, labor and materials contract, rather than a
contract for the sale of a product (see Hart v Moray Honmes, 158 AD2d
890, 891-892; Ben Constr. Corp. v Ventre, 23 AD2d 44, 45; see
generally Perlnutter v Beth David Hosp., 308 NY 100, 104-108, rearg
deni ed 308 NY 812). W further conclude that a coke oven, installed
as part of the construction of the “great conpl ex of nmasonry
structures” at Bethlehem (City of Lackawanna, 16 Ny2d at 227),
permanent|ly affixed to the real property within a coke oven battery,
does not constitute a “product” for purposes of plaintiff’s products
liability causes of action (see Papp v Rocky Mn. Ol & Mnerals,
Inc., 236 Mont 330, 340-341, 769 P2d 1249, 1256).

Entered: My 5, 2017 Frances E. Cafarel
Clerk of the Court



