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Appeal from a judgnment of the Wom ng County Court (M chael M
Mohun, J.), rendered August 12, 2015. The judgment convicted
def endant, upon his plea of guilty, of attenpted assault in the second
degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  On appeal from a judgnment convicting hi mupon a plea
of guilty of two counts of attenpted assault in the second degree
(Penal Law 88 110.00, 120.05 [7]), defendant contends that County
Court erred in inposing a sentence that was different fromthe
sentence prom sed in the negotiated plea agreenent w thout first
af fording himthe opportunity to withdraw his pl ea.

At the tinme defendant entered his plea, the terns of the plea
agreenent provided that he would be sentenced to two to four years of
incarceration for the two crinmes and that the sentences for the two
counts would run concurrently with each other as well as with an
undi scharged term of inprisonnent (see Penal Law 8 70.25 [5] [c]). At
sent enci ng, however, defense counsel requested a conference with the
court and, follow ng that off-the-record discussion, a recess was
taken. Wen the case was recall ed, defense counsel stated that
defendant’s “rel ease dates would be shorter, they'd be sooner, if
[ defendant] were to be sentenced to an indeterm nate term of one-and-
a-half to three consecutive to his current term” Defense counse
al so noted, however, that defendant’s parole eligibility date woul d be
extended. At defense counsel’s request, the court agreed to sentence
defendant to two ternms of incarceration of 1% to 3 years, to run
concurrently with each other but consecutively to the undi scharged
termof inprisonment.



- 2- 628
KA 15-01969

We agree with defendant that, even assum ng, arguendo, his waiver
of the right to appeal is valid, it would not preclude his challenge
to the nodified sentence (see People v Donnelly, 80 AD3d 797, 798;
Peopl e v Baxter, 302 AD2d 950, 951, |v denied 99 NY2d 652).
Nevert hel ess, we agree with the People that defendant is precluded
fromchall enging the nodification to the sentence. Defendant, through
counsel, requested the change in sentence and, when questi oned about

t hat change, did not object to it. 1In our view, defendant waived his
current challenge to the nodified sentence. He intentionally
relinqui shed a known right, i.e., the right to be sentenced in

accordance with the original terns of the plea agreenent (see
general ly People v Ahned, 66 Ny2d 307, 311, rearg denied 67 Ny2d 647,
citing Johnson v Zerbst, 304 US 458, 464-465; People v Si mmons, 167
AD2d 924, 924, |v denied 77 NY2d 843).

In any event, we conclude that defendant’s contention is not
preserved for our review, and we decline to exercise our power to
reviewit as a matter of discretion in the interest of justice (see
CPL 470.15 [3] [c]). Defendant had anple tine and opportunity to
preserve his contention, i.e., by objecting or noving to withdraw his
plea at the tinme of sentencing or by thereafter noving to vacate his
conviction, but he failed to do so (see People v Sepul veda, 198 AD2d
66, 66, |v denied 82 NY2d 930; cf. People v Rivera, 126 AD3d 728, 729,
I v deni ed 25 Ny3d 1206).

Entered: April 28, 2017 Frances E. Cafarel
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