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\% MVEMORANDUM AND ORDER

HON. CRAI G J. DORAN, RESPONDENT.

LAWCFFICE CF JAMES L. RIOTTO, 11, ROCHESTER (LINDSEY M Pl EPER OF
COUNSEL), FOR PETI TI ONER

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (JASON A. MACBRI DE
OF COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (initiated in the
Appel l ate Division of the Suprene Court in the Fourth Judicia
Department pursuant to CPLR 506 [b] [1]) to review a determ nation of
respondent. The determ nation sentenced petitioner to 30 days’
incarceration and 5 years’ probation.

It is hereby ORDERED t hat said petition is unaninously granted
Wi t hout costs and judgnent is granted in favor of petitioner as
fol |l ows:

It is ADJUDGED that Ontario County Court is prohibited
from adding a period of probation to petitioner’s sentence
of incarceration.

Menorandum  On June 1, 2016, petitioner was sentenced in Ontario
County Court to a definite termof incarceration of 30 days, along
with fines, surcharges and the suspension of his driver’s |icense.
Respondent, the sentencing judge (Judge), did not inpose a period of
probati on. Neverthel ess, on that sanme date, but outside of
defendant’ s presence, the Judge signed an order directing that
petitioner serve a five-year period of probation. On June 16, 2016,
whil e incarcerated, petitioner was presented with the order, which he
signed, indicating that he “agree[d] to conply” with its terns.
Petitioner was released fromincarceration on June 30, 2016 and, after
his time to file a direct appeal had expired, he was directed to
report to the probation department to begin his probation supervision.
Petitioner then comrenced this proceedi ng seeking an order prohibiting
the Judge from adding a period of probation to the sentence. W agree
with petitioner that the Judge exceeded his authority in nodifying the
ternms of petitioner’s sentence outside of petitioner’s presence, and
we therefore grant the petition.
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Wil e a court possesses the inherent authority to correct a
m stake or error in a crimnal defendant’s sentence (see People v
Gammon, 19 NY3d 893, 895; People v Lingle, 16 Ny3d 621, 629; cf.
Peopl e v Richardson, 100 NY2d 847, 849), the process by which a court
corrects such an error is by resentencing the defendant (see People v
Spar ber, 10 NY3d 457, 469), which nmust be done in the defendant’s
presence (see CPL 380.40 [1]). W thus conclude that the Judge erred
in inmposing an additional conponent to the sentence outside of
petitioner’s presence (see People v Johnson, 19 AD3d 1163, 1164, |v
deni ed 5 NY3d 829).

We further conclude that petitioner cannot now be resentenced.
It is well settled that, “where ‘a defendant is rel eased from custody
and returns to the community after serving the period of incarceration
that was ordered by the sentencing court, and the tine to appeal the
sentence has expired or the appeal has been finally determned,’ a
| egitimate expectation of the original sentence’'s finality arises and
doubl e jeopardy precludes the nodification of that sentence to include
a period of” probation (People v Cass, 91 AD3d 978, 978, quoting
People v Wl lians, 14 NY3d 198, 219, cert denied 562 US 947; cf.
Lingle, 16 NY3d at 630-631). Here, as in WIllians, petitioner has
conpl eted serving the period of incarceration and has been rel eased
fromcustody. Petitioner did not file a notice of appeal, and the
time within which to do so has expired (see CPL 460.10 [1] [a]).
Al t hough petitioner, as of this witing, could still nove for an
extension of time to take an appeal (see CPL 460.30 [1]), he cannot be
forced to do so. W thus conclude that petitioner’s sentence is
“beyond the court’s authority,” and an additional conponent to that
sentence cannot be inposed (WIIlians, 14 NY3d at 217).

Entered: April 28, 2017 Frances E. Cafarel
Clerk of the Court



