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Appeal from an order of the Suprenme Court, Erie County (John M
Curran, J.), entered Decenber 21, 2015. The order, inter alia, denied
in part the cross notion of plaintiff to conpel responses to nonparty
subpoenas.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff appeals froman order that granted only in
part her cross notion to conpel responses to nonparty subpoenas
seeki ng psychiatric records of Chester Rusek, who assaulted and caused
the death of plaintiff’'s decedent while they were both residents at
t he Kenwel| DePaul Adult Care Center (Kenwell), an assisted |living
facility operated by defendant. |In the course of a crimnal
proceedi ng commenced agai nst Rusek, both prosecution and defense
experts conducted psychiatric exam nations of Rusek. Rusek died
during the pendency of that proceeding, and the charges were
di sm ssed. By the nonparty subpoenas, plaintiff seeks the reports of
t hose psychiatric experts and the docunents upon which they relied.

Def endant noved to quash the subpoenas, and plaintiff cross-noved to
conpel conpliance with them Followng an in canera review, Suprene
Court denied the notion in part and granted the cross notion in part,
directing the production of seven of those docunents relied upon by
the prosecution’s expert, all of which predated or concerned the
assault. The court did not direct the production of the reports
thenselves. Plaintiff appeals.

CPLR 3101 (a) (4) allows a party to obtain discovery froma
nonparty, and provides that “[t]here shall be full disclosure of al
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matter material and necessary in the prosecution or defense of an
action, regardl ess of the burden of proof.” The phrase “material and
necessary” in section 3101 “nust ‘be interpreted liberally to require
di scl osure, upon request, of any facts bearing on the controversy
which will assist preparation for trial by sharpening the issues and
reduci ng delay and prolixity " (Matter of Kapon v Koch, 23 NY3d 32,
38, quoting Allen v Crowell-Collier Publ. Co., 21 Ny2d 403, 406). A
novant seeking to quash a subpoena has the burden of establishing that
“the futility of the process to uncover anything legitimate is

i nevitable or obvious . . . or . . . the information sought is utterly
irrelevant to any proper inquiry” (id. [internal quotation marks
omtted]). Contrary to plaintiff’s contention, we concl ude that
defendant net its burden with respect to all but the seven docunents
inthe file of the prosecution’ s expert.

The conpl aint herein alleges that defendant breached its duty to
keep plaintiff’s decedent safe. As the operator of the assisted
living facility, defendant owed plaintiff’'s decedent a duty to protect
himfrom Rusek only to the extent that Rusek’s viol ence was
f oreseeabl e (see Schnorr v Eneritus Corp., 118 AD3d 1307, 1307).

Thus, we agree with the court that the only “proper inquiry” was
defendant’s actual or constructive notice of Rusek’s violent nature
prior to the assault (Kapon, 23 NY3d at 38 [internal quotation marks
omtted]). Having reviewed the submtted docunents in canmera, we
conclude that the only docunents relevant to that inquiry were the
seven docunents that the court released to plaintiff.

G ven our conclusion that the remaini ng docunents are not
mat eri al and necessary to the prosecution or defense of the action, we
do not reach plaintiff’s further contentions that those docunents are
not privileged and were not seal ed pursuant to CPL 160. 50.

Entered: April 28, 2017 Frances E. Cafarel
Clerk of the Court



