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Appeal froma judgnent of the Oswego County Court (Janes M
Metcal f, A J.), rendered March 7, 2014. The judgnment convicted
def endant, upon a jury verdict, of burglary in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the law, a newtrial is granted, and the
matter is remtted to Oswego County Court for further proceedings in
accordance with the foll ow ng nenorandum Defendant appeals froma
j udgnment convicting him upon a jury verdict, of burglary in the
second degree (Penal Law 8 140.25 [2]). The conviction arises from
the victinms’ report that they returned to their hone one night and saw
a pickup truck backed into their driveway, defendant standing on the
back deck of the honme, and another individual exiting the hone. At
trial, the victins testified that they did not see defendant in the
house and that nothing was stolen.

Defendant failed to preserve for our review his contention that
the conviction is not supported by legally sufficient evidence
i nasmuch as he failed to make a sufficiently specific notion for a
trial order of dismissal at the close of the People s case (see People
v Gray, 86 Ny2d 10, 19). 1In any event, that contention is w thout
nmerit (see generally People v Bleakley, 69 NY2d 490, 495). View ng
the evidence in light of the elenments of the crine as charged to the
jury (see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence (see generally
Bl eakl ey, 69 Ny2d at 495). The jury was entitled to resolve issues of
credibility in favor of the People, and we see no reason to disturb
the jury’s resolution of such issues (see People v Henley, 145 AD3d
1578, 1579).

We agree with defendant, however, that he was denied his right to
counsel when County Court permtted him rather than defense counsel,



9. 407
KA 15-00129

to deci de whether to request a jury charge on a | esser included
offense. “It is well established that a defendant, ‘having accepted

t he assi stance of counsel, retains authority only over certain
fundament al deci sions regarding the case’ such as ‘whether to plead
guilty, waive a jury trial, testify in his or her own behalf or take
an appeal’ ” (People v Colon, 90 Ny2d 824, 825-826; see Henley, 145
AD3d at 1580; People v McKenzie, 142 AD3d 1279, 1280). “[D]efense
counsel has ultinate decision-making authority over matters of
strategy and trial tactics, such as whether to seek a jury charge on a
| esser included offense” (Henley, 145 AD3d at 1580; see People v
Colville, 20 NY3d 20, 23). Here, defense counsel requested a charge
on the lesser included offense of crimnal trespass. After defendant
stated that he did not want such a charge, the court noted that

def endant’ s consent was not required. Neverthel ess, defense counse
stated that he was not requesting the charge based on defendant’s
decision not to follow his advice. Although defense counsel

unequi vocal ly and repeatedly stated that the charge was in defendant’s
best interest, and indicated that defendant was declining the charge
agai nst defense counsel’s advice, the court abided defendant’s choice
and thus “deni ed [defendant] the expert judgnment of counsel to which
the Sixth Amendnent entitles himi (Colville, 20 NY3d at 32; see People
v Brown, 117 AD3d 1536, 1536-1537). Mreover, the error is not

harm ess beyond a reasonabl e doubt (see Colville, 20 NY3d at 32-33).
Viewi ng the evidence in the |light nost favorable to defendant (see
People v Martin, 59 Ny2d 704, 705), there is a reasonable view of the
evi dence to support a finding that defendant was guilty of crimna
trespass, and not burglary in the second degree (see id.). W
therefore reverse the judgnent and grant defendant a new trial on the
i ndi ctment (see generally Colville, 20 NY3d at 32-33; Brown, 117 AD3d
at 1537-1538).

We further agree with defendant that the court erred in failing
to order an exam nation pursuant to CPL article 730 to determ ne
def endant’ s conpetency. Throughout the proceedings, including during
jury selection, trial, and various hearings and conferences, defendant
made nunerous interjections and i nappropriate outbursts pertaining to,
anong ot her things, a preoccupation with his codefendant’s case, his
belief that the governnment was infecting prisoners with MRSA and ot her
di seases, his belief that his life was in danger from “rai nbow
hunters,” a preoccupation with radiation | eaking froma nearby power
plant, and his belief that he was Santa C aus. Although a defendant
is presuned to be conpetent (see People v Tortorici, 92 Ny2d 757, 765,
cert denied 528 US 834), whenever a court has a “ ‘reasonabl e ground
for believing that a defendant is in such state of idiocy, inbecility
or insanity that he is incapable of understandi ng the charge,
i ndi ctment or proceedings or of making his defense, it is the duty of
the court to direct himto be examned in these respects’ 7 (id.).
Here, in light of the nature and frequency of defendant’s outbursts,
and the Peopl e’ s expressed concern about defendant’s conpetency prior
to trial, we conclude that the court abused its discretion in failing
to insure that defendant was conpetent to stand trial (see People v
Moore, 101 AD3d 1780, 1781; People v Galea, 54 AD3d 686, 687, |v
deni ed 11 NY3d 854; see generally Tortorici, 92 NyY2d at 765). W
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therefore remt the matter to County Court to direct that, prior to a
new trial on the indictnent, defendant be exam ned pursuant to CPL
article 730 to determ ne whether he is presently conpetent to stand
trial.

In light of our determ nation, we do not address defendant’s
remai ni ng contentions.

Entered: April 28, 2017 Frances E. Cafarell
Clerk of the Court



