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Appeal from an order of the Suprene Court, Erie County (E
Jeannette QOgden, J.), entered June 23, 2016. The order denied
defendants’ notion for sunmary judgnment dismissing plaintiff’s
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries she sustai ned when she tripped and fell on property owned by
defendants. Defendants noved for summary judgnent dism ssing the
conpl aint, contending that they neither created the dangerous
condition nor had actual or constructive notice of it. In opposing
the notion, plaintiff submtted no evidence but, rather, contended
that defendants had failed to neet their initial burden of proof (see
generally Zuckerman v City of New York, 49 Ny2d 557, 562). W
concl ude that Supreme Court properly denied defendant’s notion, but
our reasoning differs fromthat of the court.

It is well settled that defendants seeking summary judgnent
dism ssing a conplaint in a premses liability case have the
“ “initial burden of establishing that [they] did not create the
[ al | egedl y] dangerous condition that caused plaintiff to fall and did
not have actual or constructive notice thereof’ ” (Ferguson v County
of Niagara, 49 AD3d 1313, 1314; see Seferagic v Hannaford Bros. Co.,
115 AD3d 1230, 1230-1231). W note at the outset that defendants have
“abandoned any issue with respect to actual notice by failing to raise
any such issue on appeal” (Miullaney v Royalty Props., LLC, 81 AD3d
1312, 1313; see generally C esinski v Town of Aurora, 202 AD2d 984,
984). Wth respect to the renmaining grounds for premses liability,
we concl ude that defendants failed to neet their initial burden.



- 2- 353
CA 16-01570

“To constitute constructive notice, a defect nust be visible and
apparent and it nust exist for a sufficient Iength of time prior to
the accident to permt defendant[s] . . . to discover and renedy it”
(Gordon v Anerican Museum of Natural Hi story, 67 Ny2d 836, 837).

Here, the evidence submtted by defendants established that the
condition was visible and apparent to at |east one person and that the
condition had existed for a sufficient length of tinme for defendants
to have discovered and renedied it.

Def endants contend that the court erred in considering a theory
of recovery that defendants assert was not pleaded in the conplaint,
as anplified by the bill of particulars (see generally Stewart v
Dunkl eman, 128 AD3d 1338, 1341, |v denied 26 NY3d 902). In her
conplaint, plaintiff alleged that she fell after she stepped in a hole
in the ground that was covered by grass, and that defendants knew or
shoul d have known that the dangerous condition existed on their
property. In her bill of particulars, plaintiff alleged, inter alia,

t hat defendants were negligent “in creating the subject hole.” In
opposition to defendants’ notion and on appeal, plaintiff contends,
inter alia, that defendants created the hole “by allowing water to run
off fromthe gutter in the back of [the] hone toward the creek and
thus creating a small ditch that ultimtely becanme a tripping hazard.”
In determ ning that defendants were not entitled to sunmary judgnent,
the court rejected defendants’ contention that it could not consider
that theory of recovery. Even assum ng, arguendo, that plaintiff’s
opposition to the notion set forth a theory of recovery that was “not
readily discernible fromthe allegations in the conplaint and the
original bill of particulars” (Rosse-dickman v Beth Israel Med. Ctr. -
Kings Hw. Div., 309 AD2d 846, 846), we neverthel ess concl ude that

def endants’ notion was properly denied i nasnuch as defendants fail ed
to establish as a matter of |law that they did not create the allegedly
dangerous condition or that they | acked constructive notice of it.

Moreover, while we agree with defendants that the court erred in
i mposing a duty to inspect the property where, as here, there was
not hi ng to arouse defendants’ suspicions (see Anderson v Justice, 96
AD3d 1446, 1447-1448), that error does not affect our determ nation
that there are triable issues of fact precluding sunmmary judgnent.
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