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Appeal from an order of the Suprenme Court, Genesee County (Mark
Gisanti, A J.), entered Decenber 29, 2015. The order, inter alia,
granted the notion of defendant for sunmary judgnment di sm ssing the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denyi ng defendant’s noti on and
reinstating the conplaint, and as nodified the order is affirned
wi t hout costs.

Menmorandum  Plaintiff comrenced this action seeking, inter alia,
a declaration that defendant is obligated to provide coverage under
the policy issued to her forner boyfriend, who fell asleep while
operating a vehicle in which plaintiff was a passenger. The vehicle
was owned by plaintiff and insured under a policy issued by a nonparty
i nsurance conpany. Plaintiff’s boyfriend owned a separate vehicle,
whi ch was i nsured under the policy issued by defendant. Plaintiff
commenced the underlying action to recover danmages for injuries that
she sustained in the accident and obtained a judgnent in the anount of
$332,187. The nonparty insurer paid plaintiff the policy limt of
$25, 000, and plaintiff thereafter sought to recover the excess
judgnment from defendant on the theory that her boyfriend was operating
a “non-owned car” under the policy issued by defendant. Initially,
def endant reserved its right to disclaimon the grounds that
plaintiff’s vehicle was not a “non-owned car” under the policy and
t hat defendant was not given notice of the accident within a
reasonable time. Thereafter, defendant issued a disclainmer only on
the ground that plaintiff’s vehicle was not a “non-owned car” under
the policy, and plaintiff comrenced this action seeking, inter alia, a
decl aration that the policy provided coverage.
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We agree with plaintiff that Supreme Court erred in granting
defendant’s notion for sunmary judgnent di sm ssing the conplaint on
the ground that defendant did not receive notice of the accident

within a reasonable tine. It is undisputed that defendant did not
di scl ai m coverage on that ground, and defendant thus “is precluded
fromrelying upon that defense” (Henner v Everdry Mtg. & Mgt., Inc.,

74 AD3d 1776, 1777). Although we agree with defendant that plaintiff
failed to preserve her contention for our review by failing to raise
it in opposition to the notion, we conclude that “the issue . . . is
one of | aw appearing on the face of the record that [defendant] coul d
not have countered had it been raised in the court of first instance,
and thus the issue may be raised for the first tine on appeal” (id. at
1777-1778 [internal quotation marks onmitted]).

We further agree with plaintiff that the court erred in granting
defendant’s notion for sunmary judgment on the additional ground that
plaintiff’s vehicle was not a “non-owned car” under the policy,

i nasmuch as defendant failed to neet its burden of establishing its
entitlement to judgnent as a matter of |law (see Wnegrad v New York
Univ. Med. Ctr., 64 Ny2d 851, 853). The insurance policy defined a
“non-owned car” as “a car not . . . furnished or available for the
regul ar or frequent use of” the insured. “lIn deternining whether a
vehi cl e was furnished or available for the regul ar use of the naned
insured, ‘[f]lactors to be considered . . . are the availability of the
vehi cl e and frequency of its use by the insured” ” (Newman v New York
Cent. Mut. Fire Ins. Co., 8 AD3d 1059, 1060; see Konstantinou v
Phoeni x Ins. Co., 74 AD3d 1850, 1851-1852, |v denied 15 NY3d 712).
“The applicability of the policy exclusion to a particul ar case nust
be determined in light of the ‘purpose of [the] provision [of
coverage] for a nonowned vehicle not [furnished or available] for the
regul ar use of the insured[, which] is to provide protection to the

i nsured for the occasional or infrequent use of [a] vehicle not owned
by himor her[,] and [which coverage] is not intended as a substitute
for insurance on vehicles furnished for the insured s regular use ”
(Newran, 8 AD3d at 1060).

I n support of its notion, defendant submtted the deposition
testimony of the boyfriend and plaintiff, both of whomtestified that
t he boyfriend had a set of keys to the vehicle but drove it only on
rare occasions. Furthernore, both of themtestified that they had
separate vehicles insured under separate policies and that they did
not use those vehicles interchangeably. Thus, defendant failed to
establish as a matter of law that plaintiff’s vehicle was furnished or
avai |l abl e for her boyfriend s regular use. W therefore conclude that
the court erred in granting defendant’s notion for sunmary judgnent on
the issue whether plaintiff’s vehicle was a “non-owned car” under the
policy, because there are issues of fact with respect thereto, and we
nodi fy the order accordingly. W |ikew se conclude that the court
properly denied plaintiff’s cross notion for summary judgnent on that
i ssue (see generally Wnegrad, 64 NY2d at 853).

Entered: April 28, 2017 Frances E. Cafarel
Clerk of the Court



