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Appeal from an order of the Suprene Court, Oneida County (Deborah
H. Karalunas, J.), entered Decenber 3, 2015. The order granted the
noti on of defendants to dism ss the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied
and the conplaint is reinstated.

Menorandum Plaintiff commenced this |legal mal practice action
al I egi ng that defendants did not advise her properly during settl enent
negoti ations in the underlying matrinonial action. |In her conplaint,
plaintiff alleged that defendants conducted no investigation into her
ex- husband’ s financial assets and instead advised her to settle the
action, assuring her that the initial settlenment offer was the best
of fer she would receive. She further alleged that defendants’
representation fell below the ordinary and reasonable skill and
knowl edge commonly possessed by nmenbers of the |egal profession and
that, but for defendants’ negligent representation, she would have
obtained a nore equitable distribution of the marital assets.

W agree with plaintiff that Suprene Court erred in granting
defendants’ notion to dismss to the extent they relied on CPLR 3211
(a) (1). A court may grant such a notion “only where the docunentary
evidence utterly refutes plaintiff’s factual allegations, conclusively
establishing a defense as a matter of |law (Goshen v Mut. Life Ins.
Co. of N Y., 98 Ny2d 314, 326; see Vassenelli v Cty of Syracuse, 138
AD3d 1471, 1473). 1In an action alleging | egal malpractice during the
course of an underlying action that resulted in a settlenent, “the
focus becones whether ‘settlenment of the action was effectively
conpel l ed by the m stakes of counsel’ ” (Chanberlain, D Aranda,
OQppenheinmer & Geenfield, LLP v Wlson, 136 AD3d 1326, 1328, |v
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di sm ssed 28 NY3d 942). In her affidavit in opposition to the notion,
plaintiff stated that defendants advised her that an investigation
into her ex-husband s financial assets would be a costly and | engthy
process, but did not explain that she could apply to the court for her
ex- husband to bear the costs of the investigation. As a result,
plaintiff was convinced that she could not afford to conduct an
investigation and settled the matter w thout know ng what she was
giving up. Thus, although the settlenment agreenent in the underlying
action contained a conprehensive waiver of plaintiff’s rights, we
conclude that the | anguage of that wai ver does not concl usively
establish that plaintiff was not effectively conpelled to settle by
defendants’ allegedly deficient representation (see Schiller v Bender,
Burrows & Rosenthal, LLP, 116 AD3d 756, 757; see generally CPLR 3211

[a] [1]).

To the extent that defendants noved in the alternative to dismss
the action as barred by the three-year statute of limtations for
| egal mal practice actions (see CPLR 214 [6]; 3211 [a] [5]), we agree
with plaintiff that defendants are not entitled to that alternative
relief. “ ‘The continuous representation doctrine tolls the statute
of limtations . . . where there is a nutual understandi ng of the need
for further representation on the specific subject matter underlying
the mal practice claim 7 (Zorn v Glbert, 8 NY3d 933, 934; see R
Brooks Assoc., Inc. v Harter Secrest & Emery LLP, 91 AD3d 1330, 1331).
Regardl ess of when plaintiff’s claimaccrued, defendants’
representation of plaintiff in the underlying action ended, at the
earliest, upon entry of the judgnent of divorce in June 2014 (see
Zorn, 8 NY3d at 934; Gaslow v Phillips N zer Benjamn Krim & Ball on,
286 AD2d 703, 706, Iv dism ssed 97 Ny2d 700).

Ent er ed: March 31, 2017 Frances E. Caf arel
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