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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JONATHAN ARCHI BALD, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO (SHERRY A. CHASE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. FLAHERTY, JR. , ACTING D STRI CT ATTORNEY, BUFFALO ( NI CHOLAS
T. TEXI DO OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered Cctober 29, 2014. The judgnent
convi cted defendant, upon a jury verdict, of assault in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of assault in the second degree (Penal Law
§ 120.05 [2]). Suprene Court sentenced defendant as a persistent
felony offender to an indeterm nate termof incarceration of 15 years
to life. Defendant contends that the evidence is legally insufficient
to establish that he possessed a dangerous instrunment, i.e., a knife,
and that he used it intentionally to cause physical injury to the
victim W reject that contention. The victimtestified that he saw
defendant wth a knife in his hand, and observed and felt defendant
use the knife to cut himacross the face. W note that the victims
testinmony is buttressed by vi deotape and phot ographi c evi dence
depi cting defendant hol di ng an el ongated shiny object and al so
depi cting blood at various locations inside the store where the
assault had occurred. That evidence is legally sufficient to
establish defendant’s identity as the assailant and his use of a
dangerous instrument to intentionally inflict physical injury upon the
victim (see People v Butler, 140 AD3d 1610, 1610-1611, |v denied 28
NY3d 969; see al so People v Bl eakl ey, 69 Ny2d 490, 495). Viewi ng the
evidence in light of the elements of the crinme as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we reject defendant’s
further contention that the verdict is against the weight of the
evi dence (see Butler, 140 AD3d at 1611; see generally Bl eakley, 69
NY2d at 495).
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We reject defendant’s further contention that the court erred in
refusing to charge third-degree assault as a | esser included offense
of second-degree assault. Although “ ‘it is theoretically inpossible
to commt assault in the second degree under [Penal Law 8§ 120.05 (2)]
wi thout at the sane tinme commtting assault in the third degree under
[ Penal Law 8§ 120.00 (1)]' ” (People v Smith, 121 AD3d 1568, 1569, |v
deni ed 26 NY3d 1150; see People v Fasano, 107 AD2d 1052, 1052; see
generally CPL 1.20 [37]; People v dover, 57 Ny2d 61, 63-64), here
there is no reasonabl e view of the evidence that would support a
finding that defendant conmtted the | esser offense but not the
greater (see Smth, 121 AD3d at 1569; People v Sanuels, 113 AD3d 1117,
1117, |Iv denied 24 Ny3d 964).

Def endant’ s contention that the sentence inposed by the court
violated his right to be free fromcruel and unusual puni shnent
pursuant to the Eighth Arendnent of the United States Constitution and
article I, 8 5 of the New York Constitution is not preserved for our
revi ew i nasnuch as defendant did not raise it before the sentencing
court (see People v Ludwi g, 104 AD3d 1162, 1164, affd 24 NY3d 221;
People v Kirk, 96 AD3d 1354, 1359, |v denied 20 NY3d 1012). In any
event, it is without nerit (see Kirk, 96 AD3d at 1359; People v
Ver bi t sky, 90 AD3d 1516, 1516, |v denied 19 NY3d 868). W reject
defendant’s further contention that the sentence is unduly harsh and
severe.

Finally, we note that the record does not support defendant’s
contention that he was deprived of effective assistance of counsel and
due process because defense counsel and the court allegedly msled him
about the advisability of going to trial. W note that the record
does not denonstrate that defendant was of fered the opportunity to
plead guilty in exchange for a sentence |ess than that ultimtely
i nposed. Moreover, the record does not conclusively reveal what
def endant and his counsel knew about the strengths and weaknesses of
the People’'s case prior to trial, particularly with reference to the
contents of the videotape, and what inpact that know edge nay have had
on defendant’s decision to go to trial. Because defendant’s
contentions involve matters outside the record on appeal, they nust be
rai sed by way of a notion pursuant to CPL article 440 (see People v
Smith, 145 AD3d 1628, 1630; People v Riley, 117 AD3d 1495, 1496, |v
deni ed 24 NY3d 1088; see also People v Thomas, 144 AD3d 1596, 1597).
We conclude on the record before us that defendant recei ved nmeani ngf ul
representation (see generally People v Baldi, 54 Ny2d 137, 147).

Ent er ed: March 31, 2017 Frances E. Caf arel
Cerk of the Court



