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DAVI D H PEELLE AND BAI BA PEELLE
PLAI NTI FFS- APPELLANTS,

\% MEMORANDUM AND ORDER

TOMW OF | RONDEQUO T, DEFENDANT- RESPONDENT.

THE ZOGHLI N GROUP, PLLC, ROCHESTER (BRI DGET A. O TOOLE OF COUNSEL),
FOR PLAI NTI FFS- APPELLANTS.

LAW OFFI CES OF JOHN WALLACE, ROCHESTER (DAVID F. BOWEN OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an anmended order of the Suprene Court, Monroe County
(Ann Mari e Taddeo, J.), entered Decenber 1, 2015. The anended order,
inter alia, denied in part the notion of plaintiffs for |eave to serve
an anmended conpl ai nt.

It is hereby ORDERED t hat the anmended order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiffs conmenced this action seeking injunctive
relief and nonetary danages based upon fl oodi ng damage to their
property allegedly caused by acts or om ssions of defendant, Town of
| rondequoit (Town). Plaintiffs alleged causes of action for, inter
alia, negligence, trespass, nuisance, inverse condemnation, and
constitutional takings. Plaintiffs noved for |eave to serve an
amended conpl aint, and the Town cross-noved to di smss certain causes
of action for failure to state a cause of action, and to dism ss al
clainms related to alleged fl ooding events that occurred in 2000, 2004,
and 2005 on the ground that such clainms were tine-barred. Suprene
Court granted in part and denied in part both the notion and cross
notion, and we now affirm

We agree with plaintiffs that the inverse condemati on and
constitutional takings causes of action have a single accrual date,
contrary to the inplication of the court in its decision. “[A] de
facto taking is a pernanent ouster of the owner or pernanent
interference with his physical use, possession and enjoynent of the
property by one having condemati on powers” (Carr v Town of Flem ng,
122 AD2d 540, 541; see OBrien v Cty of Syracuse, 54 Ny2d 353, 357;
Stewart v State of New York, 248 AD2d 761, 762), and thus a de facto
t aki ng cause of action accrues when that occurs, if at all. |Indeed,
once the taking occurs, there is no |onger a trespass inasnuch as the
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de facto taking is permanent and “a trespass is tenporary in nature”
(Carr, 122 AD2d at 541; see Smith v Town of Long Lake, 40 AD3d 1381,
1383). Here, plaintiffs alleged theories of both trespass and a
taking, and “the issue of whether the entry was a trespass or a taking
must be resolved at trial” (Carr, 122 AD2d at 541; see Stewart, 248
AD2d at 763).

W reject plaintiffs’ contention that, with respect to their
t aki ngs causes of action, the court inproperly rejected application of
the stabilization doctrine as set forth in United States v Di cki nson
(331 US 745, 749). That doctrine is used to determ ne the accrua
date of certain takings clainms that occur froma gradual process (see
Boling v United States, 220 F3d 1365, 1370-1371). |Inasnuch as the
court did not determne if a taking occurred and, if so, when the
t aki ngs causes of action accrued or dism ss those causes of action in
their entirety as untinely, however, there is no need to address
whet her the doctrine applies in this case.

Contrary to plaintiffs’ further contention, the court did not
fail to apply the continuous wong doctrine to their causes of action
for trespass and nui sance. “[I]njuries to property caused by a
conti nui ng nui sance involve a ‘continuous wong,  and, therefore,
general ly glve rise to successive causes of action that accrue each
time a wong is commtted” (Town of Oyster Bay v Lizza |Indus., Inc.

22 NY3d 1024, 1031, rearg denied 23 NY3d 934; see Sova Vv GJaS|er 192
AD2d 1069, 1070). In applying that doctrine, the court properly
limted plaintiffs’ recovery of nonetary damages for trespass and

nui sance to those incurred within one year and 90 days prior to the
commencenent of the action (see Greco v Incorporated Vil. of Freeport,
66 AD3d 836, 837; Baum er v Town of Newstead, 198 AD2d 777, 777).

We have considered plaintiffs’ remaining contentions and concl ude
that none requires reversal or nodification of the anended order.

Ent er ed: March 31, 2017 Frances E. Caf ar el
Cerk of the Court



