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CTY OF BUFFALO, CI TY OF BUFFALO DEPARTMENT OF
FI RE, DEFENDANTS- APPELLANTS,

AND LEONARD MATARESE, | NDI VI DUALLY AND AS
COW SSI ONER OF HUVAN RESOURCES FOR CI TY COF
BUFFALO, DEFENDANT.

HODGSON RUSS LLP, BUFFALO (JOSHUA FEI NSTEI N OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

CH ACCHI A & FLEM NG LLP, HAMBURG ( ANDREW P. FLEM NG OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered Cctober 23, 2015. The order denied the notion
of defendants for a protective order.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting that part of defendants’
noti on seeking a protective order limting the disclosure of any
privileged or confidential material generated after February 3, 2006
and as nodified the order is affirnmed w thout costs.

Menorandum Plaintiffs, firefighters enployed by defendant Gty
of Buffalo Departnment of Fire (Fire Departnent), commenced this action
al I egi ng that defendants discrimnated agai nst them by all ow ng
pronotional eligibility lists created pursuant to the G vil Service
Law to expire solely on the ground that plaintiffs, who were next in
line for pronotion, were Caucasian. The eligibility lists were
generated following civil service exam nations in 1998 and 2002.
Because mnorities fared poorly on those exam nations, there were few,
if any, mnority applicants on the eligibility lists. Men of Color
Hel ping All Society, Inc. (MOCHA), an organi zation of African-Anerican
firefighters enployed by the Fire Departnment, comrenced two actions in
federal court alleging that the 1998 and 2002 exam nations for the
position of |ieutenant were discrimnatory.
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In 2005 and 2006, while the federal actions were pending,
def endant Leonard Matarese, then Conmm ssioner of Human Resources for
defendant City of Buffalo (City), decided to allow the eligibility
lists for all supervisory positions that were generated fromthe 2002
exam nations to expire without granting a typical one-year extension.
In addition to pronpting plaintiffs to commence this action, that
deci sion spawned related CPLR article 78 proceedi ngs (see Matter of
Hynes v City of Buffalo, 52 AD3d 1216; Matter of Hynes v City of
Buf fal o, 52 AD3d 1217) and arbitration proceedings (see Matter of
Buf fal o Professional Firefighters Assn., Inc., |AFF Local 282 [City of
Buf falo], 79 AD3d 1737, |v dism ssed 17 NY3d 854, rearg denied 18 NY3d
836) .

In the context of this action, we initially affirmed that part of
an order denying defendants’ CPLR 3211 notion to dismss the conplaint
but concl uded that Supreme Court erred in granting plaintiffs’ cross
nmotion for partial summary judgnent on liability (Margerumv City of
Buf fal o, 63 AD3d 1574 [Margerum1]). Fourteen days after our deci sion
in Margeruml, the United States Suprene Court issued its decision in
Ricci v DeStefano (557 US 557), establishing a new test for liability
in discrimnation cases such as this one. The Court held that,
“before an enpl oyer can engage in intentional discrimnation for the
asserted purpose of avoiding or renedying an unintentional disparate
i npact, the enpl oyer nust have a strong basis in evidence to believe
it will be subject to disparate-inpact liability if it fails to take
the race-conscious, discrimnatory action” (id. at 585).

Relying on Ricci’s “strong basis in evidence” test, plaintiffs
again noved for partial summary judgnent on liability. W affirned
the order granting that notion (Margerumv City of Buffalo, 83 AD3d
1575 [Margerum11]), and the matter proceeded to trial on damages. On
t he appeal fromthe subsequent judgnment, we nodified the damages award
(Margerumv City of Buffalo, 108 AD3d 1021, nod 24 NY3d 721 [ Margerum
I11]). Both parties appealed to the Court of Appeals, which concl uded
that “whether the City had ‘a strong basis in evidence to believe it
[ woul d] be subject to disparate-inpact liability at the tine that it
termnated the pronotion eligibility lists while the MOCHA litigation
was still pending raises issues of fact that cannot be determ ned on
notions for summary judgnment” (Margerum |11, 24 NY3d at 732). The
Court found that “[t]here nmust be a credibility assessnent of the
City's position as to the validity of the exam nations, the prospects
in the federal litigation, and the reasons for its decision to expire
the pronotion eligibility lists. W know that Matarese decided to |et
the pronotion eligibility lists expire in 2005 and 2006. Wat we do
not know is why” (id.). The Court remtted the matter to Suprene
Court for further proceedings.

Fol l owi ng the Court of Appeals’ remttitur, plaintiffs submtted
a request for the production of docunents in which they sought
di scl osure of “[a]ny and all docunments Leonard Matarese revi ewed
and/or relied upon prior to making the decisions to termnate the
[applicable] Civil Service pronotion lists . . . in 2005 and 2006”
(enphasi s added). Defendants thereafter noved for a protective order
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in which they sought eight fornms of relief. In the first two
requests, defendants requested that the court “declin[e] to follow the
direction of the Court of Appeals” in MargerumIll (24 Ny3d 721) and

to stay further proceedings until various issues, including the
privilege issues, could be resolved. The court denied those two
requests in their entirety.

In the third request, defendants sought to maintain privileges
over materials during the discovery process, while allowing themto
use the materials at trial under appropriate confidentiality
restrictions. In the fourth request, defendants sought to limt the
di scl osure of privileged or confidential material to three specific
subj ect areas and “to the period prior to February 3, 2006.” The
court denied those two requests w thout prejudice to renew.

The court |ikew se denied the fifth through eighth requests
W t hout prejudice to renew, but the parties subsequently entered into
an agreenent concerning those requests. W thus do not address them
on this appeal.

Def endants initially contend that we should conduct a de novo
review of the order denying their notion on the ground that their
contentions involve questions of |aw for which we need not defer to
the trial court. The cases cited by defendants in support of their
contention, however, do not involve discovery disputes (see Andrea v
Arnone, Hedin, Casker, Kennedy & Drake, Architects & Landscape
Architects, P.C. [Habiterra Assoc.], 5 NY3d 514, 521; Bush v Del awar e,
Lackawanna & W R R Co., 166 Ny 210, 227). W reject defendants’
contention and see no need to depart fromour traditional standard of
review ng the order for either an abuse of discretion (see Imanverdi v
Popovici, 109 AD3d 1179, 1179), or an inprovident exercise of
di scretion (see Kinmmel v State of New York, 302 AD2d 908, 908).

Contrary to defendants’ contention, the court did not abuse its
di scretion in denying the first and second requests, which essentially
asked the court to ignore or disregard the Court of Appeals’ decision

in Margerum Il based on defendants’ belief that the Court of Appeals
i nproperly expanded the holding of Ricci. W decline to do so as
well. It is axiomatic that the Appellate Division and the tria

courts are “court[s] of precedent and [are] bound to followthe
hol di ng of the Court of Appeals” (Jiannaras v Al fant, 124 AD3d 582,
586, affd 27 NY3d 349). We thus reject defendants’ challenges to the
deci sion of the Court of Appeals. Contrary to defendants’ further
contention, the court did not inprovidently exercise its discretion in
denying their request for a stay of further proceedings until the
privilege issues could be resolved (see CPLR 2201).

Wth respect to defendants’ third and fourth requests, in which
def endants raised issues of privilege, we agree with defendants that
the court erred in denying that part of their notion that sought to
[imt disclosure to docunents that were reviewed and/or relied upon by
Mat ar ese before he nmade the decision to allow the applicable Civil
Service pronotion lists to expire. First, those were the only
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docunents sought in plaintiffs’ demand for docunents and, second, only
t hose docunents generated before February 3, 2006, the date on which
Mat arese let the last list expire, are relevant to the determ nation
whet her defendants had “ ‘a strong basis in evidence to believe it
[the CGty] [would] be subject to disparate-inpact liability at the
time that it termnated the pronotion eligibility lists” (Margerum
11, 24 NY3d at 732 [enphasis added]). W therefore nodify the order
accordingly.

Contrary to defendants’ further contentions, the court properly
deni ed, without prejudice, that part of their fourth request for a
protective order for docunents generated before February 3, 2006.
Al t hough defendants correctly contend that the hol ding of the Court of
Appeals in Margerum Il seemingly requires themto disclose privileged
material, there are tines when even privileged materi al nust be
di scl osed. For exanple, a client nay be deenmed to have wai ved the
attorney-client and work product privileges by naking sel ective
di scl osures of the advice, or in instances “where invasion of the
privilege is required to determne the validity of the client’s claim
or defense and application of the privilege would deprive the
adversary of vital information” (Jakobleff v Cerrato, Sweeney & Cohn,
97 AD2d 834, 835; see Deutsche Bank Trust Co. of Ams. v Tri-Links Inv.
Trust, 43 AD3d 56, 63-64; cf. Heckl v Walsh, 130 AD3d 1447, 1448).
Moreover, materials covered by a “conditional privilege,” such as the
privilege for materials prepared in anticipation of litigation (Matter
of Grand Jury Proceedi ngs [Doe], 56 Ny2d 348, 354), may be discl osed
but “only upon a showing that the party seeking discovery has
substantial need of the materials in the preparation of the case and
i s unabl e without undue hardship to obtain the substantial equival ent
of the materials by other means” (CPLR 3101 [d] [2]). It cannot be
gainsaid that privileges are “neant to operate as a shield or a sword,
but not both at once” (Levy v Arbor Commercial Funding, LLC, 138 AD3d
561, 562).

Utimately, “resolution of the issue ‘whether a particul ar
docunment is . . . protected is necessarily a fact-specific
determnation . . . , nost often requiring in canmera review " (Optic
Plus Enters., Ltd. v Bausch & Lonb Inc., 37 AD3d 1185, 1186, quoting
Spectrum Sys. Intl. Corp. v Chem cal Bank, 78 Ny2d 371, 378). W thus
conclude that, inasmuch as there may be a valid basis for disclosure
of privileged materials, the court properly denied that part of
defendants’ fourth request seeking a bl anket protective order
enconpassi ng the period before February 3, 2006.

W have reviewed defendants’ remai ning contenti ons and concl ude
that they lack nerit.

Ent er ed: March 31, 2017 Frances E. Caf arel
Cerk of the Court



