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Appeal from a judgment of the Ontario County Court (Frederick G
Reed, A . J.), rendered July 30, 2014. The judgnent convicted
def endant, upon a jury verdict, of crimnal sale of a controlled
substance in the third degree (two counts) and crim nal possession of
a controlled substance in the third degree (two counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the | aw by vacati ng the sentence and as
nodi fied the judgnment is affirmed, and the matter is remtted to
Ontario County Court for resentencing.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of two counts of crimnal sale of a controlled
substance in the third degree (Penal Law 8§ 220.39 [1]) and two counts
of crimnal possession of a controlled substance in the third degree
(8 220.16 [1]) in connection with two drug transactions that occurred
on different days and with different confidential informants.
Contrary to defendant’s contention, view ng the evidence in |ight of
the el ements of the offenses as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the weight of the evidence (see generally People v Bl eakl ey,
69 NY2d 490, 495). The testinony of the police witnesses and the two
informants was consistent in terms of the procedures utilized by the
police to search the informants before and after the respective
nmeetings with defendant, where and how | ong the transacti ons occurred,
and the fact that the informants pronptly turned over to the police
smal | bags of crack cocaine that each informant testified defendant
had renmoved fromhis nouth. Furthernore, we see no reason to disturb
the credibility determi nations of the jury (see People v Smth, 145
AD3d 1628, 1629).
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By agreeing that the use of his nicknanme “Jungle” was not unduly
prejudicial, defendant waived his contention that County Court erred
in permtting the prosecutor to refer to defendant by that nicknanme in
hi s opening statenment. Defendant failed to object to the use of his
ni ckname by the informant witnesses or to seek a curative instruction
and thus failed to preserve for our review his contention that the use
of that nanme was unduly prejudicial (see CPL 470.05 [2]; cf. People v
McCray, 121 AD3d 1549, 1551, |v denied 25 NY3d 1204). In any event,
the wi tnesses knew defendant only by that nicknane before learning his
| egal nanme while working with the police, and thus it was “perm ssible
for the People to elicit testinony regarding [the] nicknane[] at tria
for identification purposes” (People v Tolliver, 93 AD3d 1150, 1150,
v denied 19 Ny3d 968; cf. People v Collier, 114 AD3d 1136, 1137).

By failing to object to any of the instances that defendant
contends constitute prosecutorial msconduct during the prosecutor’s
opening statenment, in certain testinony that was elicited, and during
summation, he failed to preserve for our review his contention that he
was denied a fair trial by prosecutorial msconduct (see CPL 470.05
[2]; see generally People v Machado, 144 AD3d 1633, 1635). W reject
defendant’s contention that the elicited testinony was i nproper. Even
assum ng, arguendo, that certain remarks the prosecutor nade during
hi s opening statenent or summation were inproper, we conclude that
“ ‘[alny inproprieties were not so pervasive or egregious as to
deprive defendant of a fair trial’ ” (People v Jackson, 108 AD3d 1079,
1080, |v denied 22 NY3d 997).

Contrary to defendant’s contention, we conclude that he was
provi ded with neani ngful representation (see generally People v Baldi,
54 Ny2d 137, 147). Defendant failed to allege the absence of any
strategic or other legitinmate reason for defense counsel’s alleged
failure to seek a curative instruction regarding the use of
defendant’ s ni cknanme, or to object during the prosecutor’s summation,
which | argely responded to the defense summati on that vehenently
attacked the credibility of the People’ s witnesses (see generally
Peopl e v Caban, 5 NY3d 143, 152).

W agree with defendant, however, that the l1l4-year determ nate
sentence is illegal inasnmuch as the nmaximumtermthat could have been
imposed is 12 years (see Penal Law 8§ 70.70 [3] [b] [i]). W therefore
nodi fy the judgnment by vacating the sentence, and we renit the matter
to County Court for resentencing. In light of our determ nation, we
do not consider defendant’s remaining contention that the sentence is
unduly harsh and severe.

Ent er ed: March 24, 2017 Frances E. Caf arel
Cerk of the Court



