SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

281

CA 16-01165
PRESENT: PERADOTTO, J.P., LINDLEY, DEJOSEPH, NEMOYER AND TROUTMAN,

SHARA A, ARMPRESTER, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

M CHAEL J. ERI CKSON, JR., DEFENDANT- APPELLANT,
ET AL., DEFENDANT.

BARTH SULLI VAN BEHR, BUFFALO (LAURENCE D. BEHR OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SMTH, M NER, O SHEA & SM TH, LLP, BUFFALO (CARRIE L. SM TH OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Donna M
Siwek, J.), entered Septenber 18, 2015. The order, insofar as
appealed from granted that part of the notion of plaintiff for
partial summary judgnent on the issue of serious injury.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff commenced this negligence action to
recover damages for injuries that she sustained in successive notor
vehicle collisions. In March 2013, plaintiff was driving her vehicle
north on Niagara Falls Boul evard at approximately 45 m | es per hour
when a vehicle driven by Mchael J. Erickson, Jr. (defendant) made a
left turn out of a gas station parking |ot and struck the passenger
side of her vehicle. Plaintiff’s vehicle spun around three tines and
came to rest in the center lane of the road. While the parties waited
for emergency personnel to arrive, a third vehicle operated by an
i ntoxicated driver collided with plaintiff’s vehicle, throwi ng her
fromthe vehicle onto the pavenent beneath defendant’s vehicle.

W concl ude that Supreme Court properly granted plaintiff’s
notion insofar as she sought partial summary judgnent on the issue
whet her she sustained a serious injury within the neaning of Insurance
Law § 5102 (d) as a result of the initial collision with defendant’s
vehicle. Although defendant contends that plaintiff failed to
establish that her injuries were attributable to the initial
collision, we conclude that plaintiff nmet her initial burden by
subm tting her deposition testinony and the expert affirmation of her
treating physician (cf. Barnes v Fix, 63 AD3d 1515, 1516, |v denied 13
NY3d 716). Her physician opined with a reasonabl e degree of nedi cal
certainty that plaintiff suffered postconcussi on syndrone,
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posttraumati c headaches, and cognitive dysfunction as a result of the
initial collision with defendant’s vehicle, and defendant does not

di spute that those injuries constitute a “significant limtation of
use of a body function or systenf (8§ 5102 [d]). Contrary to
defendant’s further contention, we conclude that plaintiff’'s
deposition testinony that she did not recall having experienced pain
during the few m nutes between the collisions did not create an issue
of fact whether those injuries are attributable to the initia
collision. The burden then shifted to defendant, who failed to raise
an issue of fact (see generally Zuckerman v City of New York, 49 Ny2d
557, 562).
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