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Appeal from an order of the Suprenme Court, Cayuga County (Thonmas
G Leone, A J.), entered March 8, 2016. The order denied the notion
of plaintiff for, inter alia, summary judgnment on the issue of
negl i gence agai nst defendant Alan M Brown.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting that part of the notion
seeki ng sunmary judgnent on the issue of defendant Alan M Brown’s
negl i gence, and as nodified the order is affirnmed w thout costs.

Menorandum Plaintiff commenced this action seeking damages for
personal injuries that she allegedly sustained as the result of a
notor vehicle accident. The accident occurred at an intersection
controlled by a traffic signal, with the respective vehicles of
plaintiff and Alan M Brown (defendant) approaching the intersection
fromopposite directions on the sane road. Plaintiff testified at her
deposition that the Iight was green as she approached the intersection
fromthe south, and defendant testified that the |ight was green as he
neared the intersection fromthe north. As the vehicle driven by
plaintiff proceeded through the intersection, it was struck in the
driver’s side by defendant’s vehicle, which turned left. Plaintiff
nmoved for, inter alia, partial summary judgnment on the issue of
def endant’ s negligence. Suprene Court denied the notion, and we now
nodi fy the order by granting that part of the notion seeking summary
j udgnment on the issue of defendant’s negligence.

Contrary to plaintiff’s initial contention, defendant’s plea of
guilty to violating Vehicle and Traffic Law 8 1111 (a) (1) does not
entitle her to summary judgnent on the issue of defendant’s
negligence. It is well settled that a “plea of guilty to the
infraction of failure to yield the [right-of-way woul d] not establish
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defendant's negligence as a matter of law’ (Harris v Myer, 255 AD2d
890, 891-892; see Kelley v Kronenberg [appeal No. 2], 2 AD3d 1406,
1407). “Rather, it is the 'unexcused violation of the Vehicle and
Traffic Law [that] constitutes negligence per se’ ” (Shaw v Rosha
Enters., Inc., 129 AD3d 1574, 1576). W agree wth plaintiff,

however, that she net her burden on the notion by subnitting evidence
of defendant’s statutory violation along with other evidence,

i ncl udi ng her deposition testinony, establishing that she proceeded
straight through the intersection with the right-of-way and was struck
by defendant’s turning vehicle. By that evidence, “plaintiff[]
denonstrated, prima facie, that [defendant] was negligent in
attenpting to nake the left turn when it was not reasonably safe to do
so” (Sharpton v New York City Tr. Auth., 136 AD3d 712, 713; see
generally Sineone v C anciolo, 118 AD3d 864, 865; Mazzullo v Loots,
116 AD3d 677, 678). Thus, plaintiff net her burden of establishing

t hat defendant was negligent, and he failed to raise a triable issue
of fact in opposition (see generally Al varez v Prospect Hosp., 68 Ny2d
320, 324).

Nevert hel ess, the court properly denied the notion insofar as it,
at least inpliedly, sought summary judgnment on the issues of
plaintiff’s conparative negligence, proxinmate cause of the collision,
and di sm ssal of defendant’s first affirmati ve defense (see generally
Canh Du v Hanell, 19 AD3d 1000, 1001-1002). In support of the notion,
plaintiff submtted, anong other things, defendant’s deposition
testinmony, in which he testified that plaintiff activated her right
turn signal and noved to the right as if she were making a right turn,
but then proceeded straight through the intersection. Although that
testinmony did not raise a triable issue of fact regardi ng defendant’s
negl i gence, inasnuch as he had a duty to yield to all vehicles in the
intersection (see Vehicle and Traffic Law § 1111 [a] [1]), it raised a
triable issue of fact whether, “by activating [her right] turn signa
under the circunstances then present, [plaintiff] violated the
standard of reasonabl e care expected of drivers and contributed to the
occurrence of the accident by falsely nmanifesting an intention to
turn” right (Gay v Denbeck, 48 AD3d 748, 750). Thus, the court
properly denied the renmai nder of plaintiff’s notion because she failed
to elimnate a triable issue of fact whether she “may have been
conparatively at fault in the occurrence of the accident” (Mazzull o,
116 AD3d at 678; see Halbina v Brege, 41 AD3d 1218, 1219).
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