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IN THE MATTER OF Cl TI ZEN REVI EW BOARD OF THE
Cl TY OF SYRACUSE, PETI Tl ONER- PLAI NTI FF- RESPONDENT,

Vv OPI NI ON AND CRDER
SYRACUSE POLI CE DEPARTMENT, FRANK L. FOALER

AS CH EF OF POLICE AND CI TY OF SYRACUSE
RESPONDENTS- DEFENDANTS- APPELLANTS.

ROBERT P. STAMEY, CORPORATI ON COUNSEL, SYRACUSE (JOHN A. SI CKI NGER OF
COUNSEL), FOR RESPONDENTS- DEFENDANTS- APPELLANTS.

BOUSQUET HOLSTEIN PLLC, SYRACUSE (HARRI SON V. W LLIAMS, JR, OF
COUNSEL), FOR PETI Tl ONER- PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Spencer J. Ludington, A J.), entered April 29, 2016 in a CPLR article
78 proceeding and declaratory judgnment action. The order denied the
notion of respondents-defendants to dismss the petition/conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Opi ni on by CURRAN, J.:

Respondent s- def endants (respondents) appeal from an order denying
their notion to dismss this hybrid CPLR article 78 proceedi ng and
decl aratory judgnent action on the grounds of |ack of capacity and
standing. W conclude that the order should be affirned.

| . Background

In 2011, the Conmon Council of the Cty of Syracuse (Conmmon
Counci |l ) anmended Local Law 11 of 1993 (ordinance), which had
previously established petitioner-plaintiff, G tizen Review Board of
the Gty of Syracuse (CRB). The purpose of the ordinance was “[t]o
establish an open citizen-controlled process for review ng grievances
i nvol vi ng nenbers of the Syracuse Police Departnment and provide a non-
exclusive alternative to civil litigation.” The ordinance further
states that, “[i]n order to insure public accountability over the
powers exercised by nenbers of the Syracuse Police Departnent while
preserving the integrity of the agency that enploys them citizen
conpl aints regardi ng nenbers of the Syracuse Police Departnent shal
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be heard and reviewed fairly and inpartially by the review board.”

The CRB consists of 11 nmenbers, who “shall be residents of the
City of Syracuse and should aspire to reflect the Gty s diverse
community with respect to age, disability, ethnicity, gender,
geogr aphy, |anguage, race, religion and sexual orientation,” and is
i ndependent of the Syracuse Police Departnent. The ordi nance provides
that the CRB “shall hear, investigate and review conplaints and
recommend action regarding police msconduct,” and al so may nake
recomrendati ons with respect to changes in police policies and
pr ocedur es.

Pursuant to the ordinance, “[wjithin 60 days of the receipt of a
conplaint, the CRB shall conplete its investigation, determ ne whether
there is reasonabl e cause to proceed to a hearing, conduct a hearing,
and issue its findings and recommendations to the Chief [of Police]
and the Corporation Counsel.” The ordinance further provides that,
“Iwithin thirty (30) days of the receipt of a recommendation froma
heari ng panel, the Chief of Police shall advise the [CRB] in witing
as to what type of actions or sanctions were inposed, and the reasons
if none were inposed.” The CRB adm nistrator also nust regularly
publish reports that docunent, anong other things, the total nunber
and type of conplaints, the nunber of cases involving recomendation
for sanctions, the nunber of cases where sanctions were inposed, the
nunber of cases reviewed by the full CRB, the Iength of tine each case
was pendi ng before the CRB, and the nunber of conplainants who filed a
notice of claimagainst the Cty of Syracuse while their conplaints
wer e being considered by the CRB

In furtherance of the CRB's duties, the ordinance provides that
the CRB, “by majority vote of its nenbers, may authorize the issuance
of a subpoena” and that “[CRB] subpoenas are enforceabl e pursuant to
rel evant provisions of Article 23 of the [CPLR].” The CRB also is
aut horized, in the event of a conflict with the Corporation Counsel,
to seek and retain i ndependent |egal counsel.

On Cct ober 28, 2015, in response to four CRB findings sent to the
Chi ef of Police, the Chief of Police notified the CRB adm nistrator
via a letter that, because he “did not receive findings fromthe [ CRB]
within the sixty (60) days allotted by Local Law 11, Section 7, Sub
3a,” the Syracuse Police Department “was forced to proceed w thout
recommendations fromthe [CRB]” in those four matters. The Chief of
Police also refused to “advise the board in witing as to what type of
actions or sanctions were inposed, and the reasons if none were
i nposed,” as required by the ordi nance.

On February 5, 2016, the CRB commenced this hybrid CPLR article
78 proceedi ng/ decl aratory judgnment action seeking, inter alia, a
judgment directing the Chief of Police to conply with the ordi nance by
advising the CRBin witing as to what type of sanctions or actions
wer e i nposed against the officers and the reasons if none were
i nposed.

On March 9, 2016, respondents noved to dism ss the
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petition/conplaint (petition) pursuant to CPLR 3211 and 7804 (f),

argui ng, anong other things, that the CRB | acked capacity and standi ng
to institute the proceeding/action. Supreme Court granted that part
of the notion in which respondents contended that the Gty of Syracuse
was not a proper party to the CRB' s request for declaratory relief,
and ot herw se denied the notion, and respondents appeal.

The matters raised in this appeal are issues of first inpression
in this Departnent, and we conclude that the CRB has both the capacity
and standing to institute this proceeding/action for the relief sought
in the petition in furtherance of its independent duties under the
ordi nance (see Matter of Geen v Safir, 174 M sc 2d 400, 405-406, affd
255 AD2d 107, lv denied 93 NY2d 882).

1. The CRB s Legal Capacity to Sue

We first address respondents’ contention that the CRB | acks | ega
capacity to sue. As the Court of Appeals noted in Community Bd. 7 of
Bor ough of Manhattan v Schaffer (84 Ny2d 148, 155-156),
“Iglovernmental entities created by | egislative enactnent present

capacity problens. Being artificial creatures of statute, such
entities have neither an inherent nor a common-law right to sue.

Rat her, their right to sue, if it exists at all, nust be derived from
the rel evant enabling |egislation or sone other concrete statutory
predi cate.” However, “[a]n express grant of authority is not always
necessary . . . Rather, capacity nmay be inferred as a necessary

inplication fromthe powers and responsibilities of a governnental
entity” (Matter of Town of Riverhead v New York State Bd. of Real
Prop. Servs., 5 NY3d 36, 42), “provided, of course, that ‘there is no
clear legislative intent negating review ” (Conmunity Bd. 7 of

Bor ough of Manhattan, 84 NY2d at 156; see Matter of New York State Bd.
of Exam ners of Sex Ofenders v Ransom 249 AD2d 891, 891).

Here, pursuant to the plain | anguage of the ordinance, the CRB is
entitled to the response fromthe Chief of Police required by section
seven (3) (g) of the ordinance in furtherance of its independent
duties thereunder (see Green, 255 AD2d at 107-108). Like the Public
Advocate in Green, the CRB is charged in the ordinance with
determ ning the effectiveness of the police departnent’s responses to
civilian conplaints and ascertai ning whether the police departnment’s
“failure to prosecute and/or inpose discipline against m sbehavi ng
officers is indicative of system c problens in the response to
conplaints” (Green, 174 Msc 2d at 402). Thus, in light of the CRB s
mandat e and obligation to handle grievances filed by citizens agai nst
police officers, it is squarely within the CRB s “zone of interest” to
take action to obtain conpliance with the ordinance. Further,
pursuant to the ordi nance, the CRB has both subpoena power, including
the authority to enforce those subpoenas in court, and the power to
retai n i ndependent counsel. Such factors, together with a | ack of
| egislative intent that negates review, provide a clear indication of
an inplied power to sue (see Saratoga Lake Protection & | nprovenent
Dist. v Departrment of Pub. Works of City of Saratoga Springs, 11 M sc
3d 780, 782-785, nod on other grounds 46 AD3d 979, |v denied 10 NY3d
706; cf. Community Bd. 7 of Borough of Manhattan, 84 Ny2d at 157-158).
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Mor eover, w thout the required response letters fromthe Chief of
Police, the CRB cannot publicly report the nunber of cases where
sanctions were inposed as required by the ordi nance, thereby depriving
the CRB and the public of the ability to assess the disciplinary
practices of the Chief of Police as intended by the ordi nance (see
generally Community Bd. 7 of Borough of Manhattan, 84 Ny2d at 156;
Matter of City of New York v Gty Gv. Serv. Comm., 60 NY2d 436, 444-
445, rearg denied 61 Ny2d 759).

I11. The CRB s Standing
W turn next to the issue of standing. It is well settled that

“Is]tanding is an el enent of the |larger question
of justiciability . . . The various tests that
have been devised to determ ne standing are
designed to ensure that the party seeking relief
has a sufficiently cognizable stake in the outcone
So as to cast[] the dispute in a form
traditionally capable of judicial resolution
Oten informed by considerations of public policy
.o , the standing analysis is, at its
foundation, ained at advancing the judiciary’s
sel f-inposed policy of restraint, which precludes
t he i ssuance of advisory opinions” (Community Bd.
7 of Borough of Manhattan, 84 Ny2d at 154-155
[internal quotation marks omtted]).

Thus, in order to establish standing, the CRB “nmust show injury in
fact, neaning that [the CRB] will actually be harnmed by the chall enged
action. As the termitself inplies, the injury nust be nore
t han conjectural. Second, the injury [the CRB] asserts nust fal
within the zone of interests or concerns sought to be pronoted or
protected by the statutory provision under which the agency has acted”
(Matter of Graziano v County of Al bany, 3 NY3d 475, 479 [internal
quotation marks omtted]).

Here, the CRB' s enabling legislation provides that it was forned
to “establish an open citizen-controlled process for review ng
grievances invol ving menbers of the Syracuse Police Departnent” and
that “citizen conplaints regardi ng nenbers of the Syracuse Police
Departnment shall be heard and reviewed fairly and inpartially by the

review board.” Further, the CRBis required by the ordi nance to
report and publish the nunber of cases in which sanctions were
i nposed. Inasnuch as the CRB cannot performits |egislative nmandate

wi t hout the Chief of Police s conpliance with the correspondi ng

| egi sl ati ve mandate that he “advise the [CRB] in witing as to what
type of actions or sanctions were inposed, and the reasons if none
were inposed,” we conclude that the CRB has sustained a sufficiently
particularized injury that falls squarely within the zone of interests
set forth in the ordinance (see Saratoga Lake Protection & | nprovenent
Dist., 46 AD3d at 981-982).
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| V. Concl usion

Accordingly, we conclude that the CRB has both the capacity and
standing to institute this proceedi ng/action seeking, inter alia, to
conpel the Chief of Police to conply with the |egislative nandate at
i ssue, and the order therefore should be affirned.

Ent er ed: March 24, 2017 Frances E. Cafarell
Cerk of the Court



