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Appeal froman order of the Famly Court, Erie County (Mary G
Carney, J.), entered August 18, 2015 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order granted respondent’s notion to
dism ss the petition and di sm ssed the petition.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw without costs, the notion is denied,
the petition is reinstated, and the nmatter is remtted to Famly
Court, Erie County, for further proceedings in accordance with the
foll ow ng menorandum  Petitioner nother conmenced this proceeding
seeking to nodify a June 2011 custody order, entered by a court in the
State of Florida, which granted respondent father perm ssion to
relocate with the child to New York. The father and the child
rel ocated to New York in June 2011, and the nother relocated to New
York in August 2011. The parties continued to reside in New York
t hrough March 2015, when the nother commenced the instant proceeding.
We agree with the nother that Famly Court erred in granting the
father’s notion to dismss her petition for lack of jurisdiction on
the ground that the Florida court’s order expressly provided that it
retained jurisdiction over the nmatter.

Prelimnarily, we note that the Uniform Child Custody
Jurisdiction and Enforcenment Act (UCCJEA) has been adopted by both New
York and Florida (see Donestic Relations Law art 5-A; Fla Stat
8§ 61.501 et seq.).

We concl ude that the New York court has jurisdiction to nodify
the order of the Florida court, notw thstanding the Florida court’s
reservation of jurisdiction. Pursuant to Donestic Relations Law
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88 76-b (2) and 76 (1) (a), a New York court may nodify a child
custody determ nation of another state when “[a] court of this state .

determ nes that the child[ and] the child s parents . . . do not
presently reside in the other state” (8 76-b [2]), and New York “is
the hone state of the child on the date of the commencenent of the
proceeding” (8 76 [1] [a]). Here, it is undisputed that New York was
the child s honme state as of the comencenent of the proceeding (see
8§ 75-a [7]), and that the child and both of the parties had lived in
New York since 2011 (see Matter of Guzman v Guzman, 92 AD3d 679, 680;
cf. Matter of Saunders v Ham lton, 75 AD3d 1172, 1173, |v denied 15
NY3d 713). Contrary to the father’s contention, the four-year period
during which the child Iived in New York cannot be considered a
tenporary absence from Florida for purposes of the UCCIEA i nasnuch as
the child was enrolled in school in New York and there is no
indication in the record that she returned to Florida during that
period (see Matter of Clouse v Clouse, 110 AD3d 1181, 1182-1183, I|v
deni ed 22 Ny3d 858; see generally Matter of Felty v Felty, 66 AD3d 64,
70-72).

Contrary to the contention of the Attorney for the Child, this
appeal has not been rendered noot by the commencenent of subsequent
proceedings in Florida inasnuch as no orders have been entered in
t hose proceedings (cf. Matter of Mdrgia v Horning, 119 AD3d 1355,
1355). W conclude, however, that the New York court was required by
Donestic Relations Law 8 76-e to confer with the Florida court upon
| earning that the father comenced a subsequent proceeding in Florida,
and the court failed to do so (see Guznman, 92 AD3d at 681).
Consequently, we reverse the order, deny the notion to dismss,
reinstate the petition, and remt the matter to Famly Court to nake
the requisite contact with “the Florida court so that the courts of
the two states may confer with each other and determ ne which state is
the nore appropriate forumfor this proceeding at this juncture” (id.;
see generally Matter of Andrews v Catanzano, 44 AD3d 1109, 1110-1111).

In light of the foregoing, we do not address the nother’s
remai ni ng contenti ons.
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