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Appeal from an order of the Suprenme Court, Onondaga County
(Anthony J. Paris, J.), entered April 24, 2015. The order, anong
ot her things, granted the notion of defendant Contec, Inc. to dismss
t he amended conpl ai nt against it.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying the notion in part and
reinstating the third, fifth, and sixth causes of action of the
anmended conplaint, as well as the fourth cause of action insofar as it
al | eges theories of defective design and manufacture, and as nodified
the order is affirmed w thout costs.

Menorandum In this action to recover damages for personal
injuries allegedly sustained by plaintiff as a result of the use of a
fungi ci de product manufactured by Contec, Inc. (defendant), plaintiff
appeal s froman order that, anong other things, disnm ssed plaintiff’s
anended conpl ai nt agai nst defendant. Plaintiff contends that Suprene
Court erred in dismssing the anended conpl ai nt agai nst def endant on
the ground that the anmended conplaint is preenpted by the Federa
| nsecticide, Fungicide, and Rodenticide Act ([FIFRA] 7 USC § 136 et
seq.). W agree with plaintiff with respect to the third, fifth, and
si xth causes of action of the amended conplaint, as well as with
respect to those parts of her fourth cause of action that assert
clainms on theories other than failure to warn. W nodify the order
accordingly.

The doctrine of federal preenption flows fromthe Supremacy
Cl ause of the Federal Constitution, which states that the | aws of the
United States “shall be the suprene Law of the Land” (US Const, art
VI, cl 2). Under the doctrine, “[s]tate action nay be forecl osed by
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express | anguage in a congressional enactnent” (Lorillard Tobacco Co.
v Reilly, 533 US 525, 541). State action includes both positive

enact nents, such as statutes and regul ati ons, and common-| aw rul es and
obligations (see G pollone v Liggett Goup, Inc., 505 US 504, 521).
“I'n preenption analysis, courts should assune that ‘the historic
police powers of the States’ are not superseded ‘unless that was the
cl ear and mani f est purpose of Congress’ ” (Arizona v United States,
___uUus__, . 132 SO 2492, 2501, quoting Rice v Santa Fe El evator
Corp., 331 US 218, 230). “Congressional purpose is the ultimte
touchstone in determ ning whether federal |aw preenpts a particul ar
state action” and, in searching for legislative intent to preenpt, a
court mnmust “examne the statute’s express objectives, its structure,
the plain neaning of its language, and its interpretation by the
courts” (Smth v Dunham Bush, Inc., 959 F2d 6, 8 [internal quotation
marks omtted]; see FMC Corp. v Holliday, 498 US 52, 57; Allis-

Chal ners Corp. v Lueck, 471 US 202, 208).

CGenerally, FIFRA and the regul ati ons pronul gated thereunder
i npose approval and | abeling requirenents on manufacturers of
i nsecticides, fungicides, and rodentici des based on each product’s
ef fectiveness and potential harnful ness to humans. FIFRA al so
establ i shes a conpl ex process of review by the Environnental
Protection Agency (EPA), culmnating in the approval of the |abe
under which the product is to be narketed and packaged (see 7 USC
8§ 136a [c]; Wrmv Anerican Cyanamd Co., 5 F3d 744, 747). Wth
regard to the standards for such | abeling and packagi ng, FlI FRA
requires that a product not be “m sbranded,” which requirenent
precl udes the product |abel fromcontaining any statenent that is
“false or msleading in any particular” (7 USC 8 136 [qg] [1] [A]), and
prohi bits the om ssion fromthe |abel of any necessary instructions,
war ni ngs, or cautionary statenents (see 7 USC 8§ 136 [q] [1] [F], [Q;
see also 40 CFR § 156.10 [a] [5] [ii]). The preenption provision of
FI FRA provides that, “[i]n general[,] . . . a State nmay regul ate the
sale or use of any federally registered pesticide or device in the
State, but only if and to the extent the regul ati on does not permt
any sale or use prohibited by this subchapter” (7 USC 8§ 136v [a]). On
t he other hand, FIFRA provides that, in the interest of
“Tulniformty[,] . . . [s]uch State shall not inpose or continue in
effect any requirenents for |abeling or packaging in addition to or
different fromthose required under this subchapter” (7 USC § 136v

[b]).

Prior to 2005, many courts anal yzi ng whether a state cause of
action was preenpted by FIFRA applied the “inducenent” test, under
which a state cause of action, irrespective of its |egal theory, was
held to be preenpted if a verdict in favor of the plaintiff m ght
i nduce the manufacturer to change its |abel on a product subject to
FI FRA regul ation, even if such change were to be made voluntarily (see
e.g. DOW Agrosciences v Bates, 332 F3d 323, 331-333, vacated and
remanded 544 US 431; Andrus v AgrEvo USA, Co., 178 F3d 395, 399-400).
However, in its 2005 decision in Bates v DOW Agrosci ences, the United
States Suprenme Court clarified and significantly narrowed the FIFRA
preenption analysis, holding that the “inducenent” test “finds no
support in the text” of section 136v (b) (Bates, 544 US at 445), and



- 3- 1074
CA 16-00211

further holding that a state rule is preenpted only to the extent that
it constitutes a “requirenent[] for |abeling and packagi ng” that is
“in addition to or different fromthose [things] required under
[FIFRA]” (id. at 444). The Suprene Court thus recognized that a state
rule is not preenpted nerely because it relates to | abeling and
packagi ng while nerely inposing requirenents “equivalent” (id. at

453), or “parallel” (id. at 447) to those inposed by FIFRA. The Court
hel d, however, that nonfederal rules are preenpted to the extent that
t hey i npose “conpeting state | abeling standards” (id. at 452).
“[1]magine” the difficulties for manufacturers, the Court noted, if
there existed “50 different |abeling regines prescribing the color,
font size, and wordi ng of warnings” on nationally distributed products

(id.).

Appl ying the foregoing standards to the clains pleaded in this
case, we conclude that the court properly granted defendant’s notion
to dismss, on preenption grounds, plaintiff’s first and second causes
of action and those parts of her fourth cause of action asserting
failure to warn clainms. The first and second causes of action allege
t hat defendant pronoted or encouraged an unsafe use of its product and
thus failed to instruct users against such unsafe use. W concl ude
that any jury verdict or court determnation in favor of plaintiff on
t hose causes of action would anpbunt to a state rule or requirenent at
odds with the EPA-approved warning | abel on the product, i.e., a state
rule relating to | abeling and packagi ng that woul d i npose requirenents
additional to or different fromthose inposed by the federal statute
and regul ations. W reach the sanme conclusion with regard to the
fourth cause of action insofar as it alleges defendant’s strict
l[tability to plaintiff for “failing to provi de adequate warnings” and
for “failing to provide adequate instruction and direction of a safe
use of the product” (see In re Syngenta AG MR 162 Corn Litig., 131 F
Supp 3d 1177, 1207-1208; see generally Bates, 544 US at 452-454;
Villano v Builders Sq., 275 AD2d 565, 566-567; Wallace v Parks Corp.
212 AD2d 132, 137).

On the other hand, we conclude that the court erred in dismssing
the third, fifth, and sixth causes of action of plaintiff’s anmended
conplaint, as well as those parts of the fourth cause of action that
do not allege a failure to warn. Plaintiff’s causes of action and
clainms alleging defendant’s breach of warranty, ordinary negligence,
and defective design and manufacture of its product, i.e., theories
unrelated to | abeling or packaging, are not preenpted by FlIFRA (see
Bates, 544 US at 444-445; Mortellite v Novartis Crop Protection, Inc.,
460 F3d 483, 489-490; Wallace, 212 AD2d at 137).

Entered: February 3, 2017 Frances E. Cafarel
Clerk of the Court



