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MAVEN TECHNOLOG ES, LLC AND TODD R VWHEATON
PLAI NTI FFS- APPELLANTS- RESPONDENTS,

\% MEMORANDUM AND ORDER

GAYLE A. VASI LE, AS EXECUTOR OF THE ESTATE OF
ANTHONY R. VASI LE, DEFENDANT- RESPONDENT- APPELLANT.

JASON S. DI PONZI O, ROCHESTER, FOR PLAI NTI FFS- APPELLANTS- RESPONDENTS.

KAVAN, BERLOVE, MARAFI OTl, JACOBSTEIN & GOLDVAN, LLP, ROCHESTER
(RI CHARD GLEN CURTI S OF COUNSEL), FOR DEFENDANT- RESPONDENT- APPELLANT.

Appeal and cross appeal from an order of the Suprene Court,
Monroe County (Matthew A. Rosenbaum J.), entered May 1, 2015. The
order denied defendant’s notion for partial sumary judgnent and
denied plaintiffs’ cross notion for sunmary judgnent.

It is hereby ORDERED that the order so appealed fromis affirned
wi t hout costs.

Menorandum Plaintiff Maven Technol ogi es, LLC (Maven), was
organi zed by Anthony R Vasile (decedent) and others pursuant to an
operating agreenent. After the other owners died, decedent prepared
Maven' s Anended and Restated Operating Agreenent (Agreenent), which is
at issue here. Pursuant to the Agreenent, plaintiff Todd R Wheaton
became Maven' s president and owner of 30% of Maven's shares, and
decedent owned the remamining 70% The Agreenent al so contai ned
numerous provisions limting the parties’ ability to dispose of their
shares, the manner in which the shares were transferred, and the price
that must be paid for them After decedent’s dem se, plaintiffs
commenced this action seeking, inter alia, a declaration that the
Agreenent’ s terns mandat ed that defendant, decedent’s executor, sel
the shares fornmerly owned by decedent to Maven at their net book
value. In her answer, defendant contended that decedent bequeat hed
his shares to a trust, of which defendant was the trustee, and thus
that the trust was a nenber of Maven within the nmeaning of the
Agreenent. The answer included a counterclaimin which defendant
sought, among other relief, a declaration that decedent’s trust was
t he owner of 70% of Maven’s shares, and an accounting. Plaintiffs
appeal and defendant cross-appeals froman order that denied both
defendant’s notion for partial summary judgnent declaring the rights
of the parties and plaintiffs’ cross notion for sumrary judgnent on
the conplaint. W affirm
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Initially, we note that the parties fail to address in their
respective briefs on appeal the denial of the notion and cross notion
Wi th respect to the cause of action seeking specific perfornmance, and
t hus they have abandoned any contentions concerning that cause of
action (see Ciesinski v Town of Aurora, 202 AD2d 984, 984).

Resol ution of the remainder of this appeal depends on the
principles of contract interpretation. “It is well settled that a
contract must be read as a whole to give effect and neaning to every
term. . . Indeed, ‘[a] contract should be interpreted in a way [that]
reconciles all [of] its provisions, if possible’ ” (New York State
Thruway Auth. v KTA-Tator Eng’'g Servs., P.C., 78 AD3d 1566, 1567; see
RLI Ins. Co. v Smedala, 96 AD3d 1409, 1411). Therefore, “[e]ffect
and nmeani ng nust be given to every termof the contract . . . , and
reasonabl e effort nust be made to harnonize all of its terms” (Village
of Hanmburg v Anerican Ref-Fuel Co. of Niagara, 284 AD2d 85, 89, Iv
deni ed 97 Ny2d 603; see Matter of El-Roh Realty Corp., 74 AD3d 1796,
1799). It is equally well settled that “[t]he interpretation of an
unanbi guous contractual provision is a function for the court . . . ,
and [t]he proper inquiry in determning whether a contract is
anbi guous i s whether the agreenent on its face is reasonably
susceptible of nore than one interpretation . . . To be entitled to
sumary judgnent, the noving party has the burden of establishing that
its construction of the [contract] is the only construction [that] can
fairly be placed thereon” (Nancy Rose Stornmer, P.C. v County of
Onei da, 66 AD3d 1449, 1450 [internal quotation marks omtted]).

Here, neither party established that its interpretation of the
Agreenent is the only reasonable interpretation thereof (see Arrow
Communi cation Labs. v Pico Prods., 206 AD2d 922, 923). Consequently,
summary judgnent is inappropriate at this juncture because a
“determ nation of the intent of the parties depends on the credibility
of extrinsic evidence or on a choice anong reasonabl e inferences to be
drawn from extrinsic evidence” (P& Capital G oup, LLC v RAB
Performance Recoveries, LLC, 128 AD3d 1534, 1535 [internal quotation
marks omitted]; see Matter of WIson, 138 AD3d 1441, 1442-1443; Kibler
v Gllard Constr., Inc., 53 AD3d 1040, 1041-1042; Arrow Communi cati on
Labs., 206 AD2d at 923).

Al'l concur except WHALEN, P.J., and TroutMaN, J., who dissent and
vote to nodify in accordance with the foll ow ng nenorandum W
respectfully dissent. Although we agree with the majority that the
Amended and Restated Operating Agreenent (Agreenent) is anbiguous, we
do not agree that the interpretation of the Agreenent depends on the
credibility of extrinsic evidence or on a choi ce anong reasonabl e
inferences to be drawn fromextrinsic evidence. Here, the
interpretation of the Agreenent is the exclusive function of a court,
and we conclude that plaintiffs have established that their
construction is “ ‘the only construction [that] can fairly be placed
thereon” ” (DiPizio Constr. Co., Inc. v Erie Canal Harbor Dev. Cornp.
120 AD3d 905, 906). W therefore vote to nodify the order by granting
plaintiffs’ cross notion for sunmary judgnment in part and granting
judgnment in plaintiffs’ favor, declaring that defendant Gayle A
Vasi |l e, as executor of the Estate of Anthony R Vasile (decedent),
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must transfer decedent’s 70% interest in plaintiff Maven Technol ogi es,
LLC (Maven) to that conmpany at net book val ue.

The di spute underlying this action arose followi ng the February
2014 death of decedent, the owner of a 70% nenbership interest in
Maven. Maven's president, Todd R Weaton (plaintiff), owns the
remaining 30% At issue is the disposition of decedent’s 70% i nt er est
under the ternms of the Agreenent.

Article 6 of the Agreenent governs the transfer of nenbership
interests and the withdrawal of existing nenbers. Section 6.1.1
provi des that a nenber who owns “nore than 50% in Menbership |nterest
may transfer all, or any portion of, or any interest in, the
Menbership Interest owned by the Menber.” Conversely, section 6.1.2
prohibits a menber with a mnority nmenbership interest from
transferring any portion of his or her interest and renders any such
transfer “invalid, null and void, and of no force or effect.” Section
1.21 defines a “transfer” as “any sal e, hypothecation, pledge,
assignment, gift, bequest, attachment, or other transfer.” A nenber’s
“involuntary wi thdrawal ,” which section 1.11 (iv) defines as including
“the occurrence” of the “death” of “any Menber,” triggers section 6.3,
whi ch provides: “lInmmediately upon the occurrence of an Involuntary
Wthdrawal , other than for Cause, the successor of the Wthdrawn
Menber shall thereupon beconme an Interest Hol der but shall not becone
a Menber.” Section 6.3 further provides that, within 180 days of the
i nvoluntary wi thdrawal, Maven “shall pay the successor Interest Hol der
t he Net Book Value per unit of his Interest.” The Agreenent, which
was executed by both decedent and plaintiff, went into effect Decenber
31, 2007.

In his pour-over will, decedent purportedly bequeathed his
nmenbership interest in Maven to a living trust. After his death,
plaintiffs commenced this action seeking, inter alia, a declaration
t hat defendant as executor of the estate is obligated under section
6.3 to sell decedent’s 70%interest back to Maven at net book val ue.
Def endant i nterposed an answer and thereafter noved for “partia
summary judgnent” seeking, inter alia, a declaration that section 6.1
al l oned decedent as the owner of a majority interest to bequeath his
menbership interest to his living trust. In support of her notion,
def endant submitted the affirmati on of her attorney, who described a
conversation he had with the attorney whom decedent purportedly
contacted to amend Maven's original operating agreement. During that
process, decedent reportedly directed his attorney to insert section
6.1.1, a new provision allowi ng transfer only by the owner of a
majority interest. Attached to the affirmation was a copy of the
original operating agreenent and an excerpt from decedent’s |iving
trust instrunment executed in Cctober 2011, which provided the trustee
with specific instructions concerning the disposition of decedent’s
interest in Maven. In addition, defendant submtted a second attorney
affirmation and her own affidavit, which primarily contained
specul ation with respect to decedent’s intent in anmending the origina
operating agreenment. Plaintiffs then cross-noved for summary judgnent
on their conplaint and submitted the affirmati on of their attorney,
who contended that the | anguage of the Agreenent was unanbi guous, and
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objected to the use of extrinsic evidence to interpret unanbi guous
contract | anguage.

Suprene Court denied the notion and cross notion, reasoning that
the conflict between sections 6.1 and 6.3 “creates an issue of fact as
to [d] ecedent’ s intent which [cannot] be resolved in favor of either
party on a notion for sunmary judgnent.” In our view, that was error.

It is well established that, where “a contract is ambiguous, its
interpretation remains the exclusive function of the court unless
‘determnation of the intent of the parties depends on the credibility
of extrinsic evidence or on a choice anong reasonabl e inferences to be
drawn fromextrinsic evidence’ ” (Town of Eden v Anerican Ref-Fuel Co.
of Niagara, 284 AD2d 85, 88, |Iv denied 97 Ny2d 603, quoting Hartford
Acc. & Indem Co. v Wesol owski, 33 Ny2d 169, 172). Neither party
submi tted adm ssi bl e evi dence concerning decedent’s intent at the tine
t he Agreenent was executed, nor have they identified where such
evi dence m ght be found (see id.). Mreover, both parties have
steadf astly mai ntained that the issue should be resolved as a matter
of law, and “it is well settled that ‘parties to a civil dispute are
free to chart their own litigation course’ (Mtchell v New York Hosp.
61 Ny2d 208, 214), and ‘mmy fashion the bases upon which a particul ar
controversy will be resolved (Cullen v Naples, 31 Ny2d 818, 820)”
(Austin Harvard LLC v Gty of Canandai gua, 141 AD3d 1158, 1158).

Therefore, because the anmbiguity “ ‘nust be resolved wholly w thout
reference to extrinsic evidence[,] the issue is to be determ ned as a
gquestion of law for the court’ ” (P& Capital Goup, LLC v RAB

Performance Recoveries, LLC, 128 AD3d 1534, 1535, quoting Hartford
Acc. & Indem Co., 33 Ny2d at 172). Furthernore, the principles of
contract interpretation require that we give effect and neaning to
every provision and nake a reasonable effort to harnonize all of the
contract’s ternms (see DiPizio Constr. Co., Inc., 120 AD3d at 906). To
that end, “[w]here two seem ngly conflicting contract provisions
reasonably can be reconciled, a court is required to do so and to give
both effect” (id. at 907 [internal quotation marks omtted]).

We conclude that plaintiffs established as a matter of |aw that
their construction of the contract is “ ‘the only construction [that]
can fairly be placed thereon” ” (id. at 906). Only plaintiffs’
construction, in our view, harnonizes and gives full effect to all of
the Agreenment’s provisions. Section 6.3 contains nmandatory | anguage
that provides for nmenbership “i medi ately” to cease upon the death of
a nmenber, and conpels Maven’'s repurchase of the deceased nenber’s
interest. By contrast, section 6.1.1 contains perm ssive | anguage
that allows a transfer of interest to be nade by a nmenber “hol ding
nore than 50%in Menbership Interest.” \Wen read together, those
provisions allow the owner of a majority interest to transfer all or
sonme of that interest during his or her lifetinme; however, upon that
menber’ s death, his or her interest ceases to be a nenbership interest
at the tinme it passes to his or her successor, who is then obligated
to sell the interest back to Maven at net book val ue.

We reject defendant’s contention that the Agreenment |imts the
application of section 6.3 to owners of a mnority interest. To the
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contrary, that provision is triggered “upon the occurrence of an

| nvol untary Wthdrawal ” and, as previously noted herein, section 1.11
(tv) defines an involuntary wthdrawal as including “the occurrence”
of the “death” of “any Menber.” Contrary to defendant’s further
contention, our construction of the Agreenent does not render
meani ngl ess the terns contained in section 6.1.1, which permt
transfers to be made by a person who owns a nenbership interest of
nore than 50% Nor does our construction render neaningless the terns
contained in section 1.21, which provide a broad definition of
“transfer” to include virtually any |awful nmeans of passing ownership
of personal property fromone person to another. Indeed, it is

undi sputed that the Agreenent allowed decedent to transfer his
interest in Maven to his living trust during his lifetinme and that he
did not do so. |Inasnmuch as the | anguage of the Agreenent supports
plaintiffs’ rather than defendant’s construction thereof, we conclude
that the court erred in denying that part of plaintiffs’ cross notion
for summary judgnment seeking a declaration to that effect.

Entered: February 3, 2017 Frances E. Cafarel
Clerk of the Court



