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Appeal from an order of the Fam |y Court, Mnroe County (Patricia
E. Gallaher, J.), entered April 29, 2015 in proceedi ngs pursuant to
Fam |y Court Act article 5 and article 6. The order, anong ot her
t hi ngs, vacated the acknow edgnent of paternity signed by CGerald S.,
Jr., and Jennifer L.

It is hereby ORDERED t hat the order so appealed fromis
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unani nously reversed on the | aw wi thout costs, the acknow edgnent of
paternity, custody order, and petition for nodification of custody are
reinstated, the second and fifth through ei ghth ordering paragraphs
are vacated and the matter is remtted to Famly Court, Mnroe County,
for further proceedings in accordance with the foll ow ng nmenorandum
Petitioner nother in the first proceeding is the biological nother of
a child born in October 2012. A week after the child s birth, the

not her and respondent in the first proceeding, Cerald S., Jr.

(Ceral d), signed an acknow edgnent of paternity. The nother was
unable to care for the child because of her own nental health issues,
and custody was granted to Gerald. Approximtely one year |ater,

Fam |y Court issued a consent order granting the nother and Cerald
joint custody with Gerald having primary physical residency. Less
than two nonths | ater, however, in Decenber 2013, the nother filed the
petition in the first proceeding to vacate the acknow edgnent of
paternity. GCerald then filed the petition in the second proceeding to
nodi fy custody by seeking sole custody of the child. 1In the third
proceedi ng, the child s maternal grandnother filed a petition seeking
custody of the child. In the fourth proceeding, the nother filed a
paternity petition against Shane C. (Shane) in March 2014.

The not her and Shane appeared before the court on the paternity
petition, and Shane, who had no involvenent in the child s life to
that point, expressed in no uncertain terns that he wanted nothing to
do with the child. Nevertheless, the court, without notification to
Geral d, ordered a genetic marker test, which indicated a 99.99%
probability that Shane was the child' s father. At the next court
appearance, on the nother’s petition to vacate the acknow edgnent of
paternity, Gerald raised the defense of equitable estoppel, and the
court reluctantly ordered a hearing. At the conclusion of the
hearing, the court, inter alia, granted the nother’s petition to
vacat e the acknow edgnent of paternity, disnissed Gerald' s
nodi fication petition with prejudice, vacated the custody order,
inplicitly granted the nother’s paternity petition with respect to
Shane by decl aring Shane the father of the child, and renoved Cerald
as a party in the grandnother’s proceeding. According to the parties,
the child is currently in the custody of the nmaternal grandnother.

“New York courts have |ong applied the doctrine of estoppel in
paternity and support proceedi ngs” (Matter of Shondel J. v Mark D., 7
NY3d 320, 326). The Legislature has specifically incorporated the
estoppel doctrine in statutes. Specifically, the pertinent statutes

provi de that no genetic marker test “shall be ordered . . . upon a
witten finding by the court that it is not in the best interests of
the child on the basis of . . . equitable estoppel” (Famly C Act

88 418 [a]; 532 [a]). Estoppel may be used “in the offensive posture
to enforce rights or the defensive posture to prevent rights from
bei ng enforced” (Matter of Juanita A v Kenneth Mark N., 15 NY3d 1
6). \Wether estoppel should be applied depends entirely on the best
interests of the child and not the equities between the adults (see
Shondel J., 7 NY3d at 330; Matter of Isaiah AAC. v Faith T., 43 AD3d
1048, 1048).

“Fam |y Court should consider paternity by estoppel before it
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deci des whether to test for biological paternity” (Shondel J., 7 NY3d
at 330; see Isaiah A.C., 43 AD3d at 1048). That did not occur here
because CGerald was not a naned party in the paternity proceedi ng and
di d not otherw se appear when the court ordered Shane to subnit to a
genetic marker test, so he did not have the opportunity to raise the
doctrine of estoppel. The court should have joined Gerald in that
proceedi ng or otherwi se notified himbefore it ordered the test (see
| saiah A.C., 43 AD3d at 1048-1049). After all, Gerald was not only

t he acknow edged father of the child, but was the custodial parent of
the child, and the court was well aware of those facts inasnmuch as it
had i ssued the custody orders. The court made it clear in its
deci si on, however, that even if Gerald had nade a tinely objection and
rai sed the defense earlier, the court neverthel ess woul d have ordered
the test because the child was young and “the truth is inportant.”
That is contrary to both the plain |anguage of the statute and
statenents of |aw by the Court of Appeals.

Even though the genetic marker test had al ready been conduct ed,
the court was still authorized to consider the estoppel issue (see
Shondel J., 7 NY3d at 330). W conclude that, although the court held
a hearing on that issue, its decision shows that it has little regard
for the doctrine of estoppel, despite the fact that it “is now secured
by statute in New York” (id.). The court stated in its decision that
it routinely allows genetic marker tests involving babies and toddlers
even when the child has an acknow edged father. The court renmarked
that the statute “was obviously designed to prevent everyone from
learning in a proper case that the | egal father was indeed not the
bi ol ogi cal father. |In decades and centuries past this intended
protection could have worked. The reality now however is that there
is no way to protect a child froma genetic narker test when soneone
is determned to have one.” Although a child has an interest in
finding out the identity of his or her biological father, “in many
instances a child also has an interest—no | ess powerful —+n mai ntaining
[his or] her relationship with the nman who |l ed [himor] her to believe
that he is [his or] her father” (id. at 329). W conclude that Cerald
was denied a fair hearing on the issue of equitable estoppel, and we
therefore reverse the order, reinstate the acknow edgnent of
paternity, custody order, and petition for nodification of custody,
and vacate the second and fifth through eighth ordering paragraphs.

W remit the matter to Fam |y Court for further proceedings on the
petitions before a different judge. Owing to the passage of tine
since the entry of the order on appeal, which directed Gerald to

i medi ately turn the child over to the nother, we conclude that,
pendi ng a new determ nation, the maternal grandnother shall retain
physi cal custody of the child.

Ent er ed: Decenber 23, 2016 Frances E. Caf ar el
Cerk of the Court



