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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RAYSHAVWN BETHANY, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (BENJAM N L. NELSON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

RAYSHAWN BETHANY, DEFENDANT- APPELLANT PRO SE

M CHAEL J. FLAHERTY, JR., ACTING DI STRI CT ATTORNEY, BUFFALO ( KATHARI NE
S. LAVIN OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (M chael L
D Amico, J.), rendered July 28, 2014. The judgnment convicted
def endant, upon a jury verdict, of nurder in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of murder in the second degree (Penal Law
88 20.00, 125.25 [1]). Contrary to the contention of defendant in his
mai n and pro se supplenental briefs, we conclude that County Court did
not err in refusing to suppress the incul patory statenents he nade to
a detective who was investigating the case. Wth respect to the first
statenent, even assum ng, arguendo, that defendant was in custody at
the time he was questioned by the detective, we note that the
detective testified that he read defendant his Mranda rights froma
card that was introduced into evidence, and began di scussing the
hom ci de only after defendant indicated that he understood his rights,
but nonet hel ess wi shed to speak with the detective (see People v
Steiniger, 142 AD3d 1320, 1320). “Although defendant testified that
the [detective] did not read himhis . . . Mranda rights, the court
was entitled to credit the [detective’s] testinony over that of
defendant” (id. at 1320-1321; see People v Orso, 270 AD2d 947, 947-
948, |v denied 95 Ny2d 856; see generally People v Prochilo, 41 Ny2d
759, 761).

Furthernore, the court credited the detective' s testinony that he
did not enploy any coercion or threats of arrest or prosecution to
i nduce defendant to nake the first statenent (see People v Briggs, 124
AD3d 1320, 1321, |v denied 25 Ny3d 1198). Contrary to the contention



- 2- 1025
KA 14- 01504

in defendant’s pro se supplenental brief, although the detective told
def endant that the police were not “going to arrest himthat day,”
such an assurance did not render the circunstances here inherently
coercive or overbearing (see People v Richardson, 202 AD2d 958, 958-
959, |v denied 83 Ny2d 914). In addition, despite the fact that the
recordi ng of the phone call between the detective and defendant’s

not her may have wei ghed against the detective's credibility with
respect to the nature of any prom ses that he nay have nade to

def endant, we conclude that his testinmony was not “ ‘unbelievable as a
matter of law, manifestly untrue, physically inpossible, contrary to
experience, or self-contradictory’ ” (People v Bush, 107 AD3d 1581,
1582, Iv denied 22 NYy3d 954). Contrary to defendant’s contention in
his main and pro se supplenental briefs, “[t]he testinony of defendant
[and his witnesses] at the suppression hearing that the [first]
statenment was coerced by [the detective] and thus was not voluntary
presented a credibility issue that the suppression court was entitled
to resol ve agai nst defendant” (People v Mclver, 76 AD3d 782, 782-783,
v deni ed 15 NY3d 894; see Briggs, 124 AD3d at 1321). The remaining
grounds raised in defendant’s pro se supplenental brief in support of
his contention that the first statenment was involuntarily made are

wi thout merit. Inasnmuch as the court properly determ ned that
defendant’s first statenent was voluntarily nmade to the detective, his
further contention that the second statenent should have been
suppressed on the ground that it was tainted by the illegality of the
first statenent is necessarily without nerit (see People v Wl ker, 267
AD2d 778, 780, |Iv denied 94 NY2d 926).

W reject the further contention of defendant in his main and pro
se supplenmental briefs that the evidence is legally insufficient to
establish his accessorial liability for the nurder, i.e., that he
intentionally aided the shooters and “shared a ‘community of
purpose’ ” with them (People v Allah, 71 Ny2d 830, 832; see Penal Law
8 20.00; People v Scott, 25 Ny3d 1107, 1109-1110). View ng the
evidence in the light nost favorable to the People (see People v
Contes, 60 Ny2d 620, 621), we conclude that there is a valid |ine of
reasoni ng and perm ssible inferences enabling the jury to determ ne
beyond a reasonabl e doubt that defendant intentionally aided the
shooters in committing the crine and shared their intent to cause the
death of the victim (see People v Rossey, 89 Ny2d 970, 972; People v
Pi ppi ns, 107 AD2d 826, 826-827). Contrary to defendant’s further
contention in his main and pro se supplenental briefs, view ng the
evidence in light of the elements of the crinme as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495).

To the extent that the contention of defendant in his pro se
suppl emental brief that he was denied effective assistance of counse
at trial is based on matters outside the record on appeal, it nust be
rai sed by way of a notion pursuant to CPL article 440 (see People v
Ril ey, 117 AD3d 1495, 1496, |v denied 24 Ny3d 1088). W concl ude on
the record before us that defendant received neani ngful representation
(see People v Baldi, 54 Ny2d 137, 147).
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We reject the contention in defendant’s main brief that the court
erred in denying his request at sentencing for an adjournnment and new
counsel in order to file a witten notion to set aside the verdict
pursuant to CPL 330.30. Even assum ng, arguendo, that defendant’s
conpl ai nts about defense counsel suggested a serious possibility of
good cause for a substitution of counsel requiring a need for further
inquiry, we conclude that the court afforded defendant the opportunity
to express his objections concerning defense counsel, and the court
t hereafter reasonably concluded that defendant’s objections were
wi thout nerit (see People v Singletary, 63 AD3d 1654, 1654, |v denied
13 NY3d 839). Contrary to defendant’s further contention, upon our
review of the record, we conclude that defense counsel did not take a
position adverse to defendant at sentencing, and thus defendant was
not entitled to new counsel on that basis (see People v Jones, 261
AD2d 920, 920, |v denied 93 Ny2d 972; see also People v Mller, 122
AD3d 1369, 1370, |v denied 25 Ny3d 952; People v Collins, 85 AD3d
1678, 1679, |v denied 18 NY3d 993). Furthernore, to the extent that
def endant contends that he was deni ed effective assistance of counse
at sentencing, we conclude that his contention |acks nerit (see
Collins, 85 AD3d at 1679; Jones, 261 AD2d 920; see generally Baldi, 54
NY2d at 147). W reject defendant’s contention in his main brief that
the sentence is unduly harsh and severe.

Finally, we have revi ewed defendant’s remai ning contentions
raised in his pro se supplenental brief and conclude that none
warrants reversal or nodification of the judgnent.

Ent er ed: Novenber 18, 2016 Frances E. Caf ar el
Cerk of the Court



