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Appeal and cross appeal from an order and judgnment (one paper) of
the Suprenme Court, Mnroe County (Elma A. Bellini, J.), entered Apri
27, 2015. The order and judgnent, inter alia, distributed certain
marital property.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nmously reversed on the |aw without costs and the matter is
remtted to Suprene Court, Mnroe County, for further proceedings in
accordance with the foll ow ng nenorandum On Septenber 12, 2011,
plaintiff comrenced this action for equitable distribution follow ng
t he i ssuance of an amended foreign judgnent of divorce. Before the
nonjury trial comrenced, Suprene Court inforned the parties that the
court would use the date of commencenent of the foreign action of
divorce, i.e., May 1, 2007, as the date for valuation of the narital
property. W agree with defendant that the court erred in using the
2007 date instead of the 2011 date as the val uation date.

Donmestic Relations Law 8 236 (B) (4) (b) provides that, “[a]s
soon as practicable after a matrinonial action has been conmenced, the
court shall set the date or dates the parties shall use for the
val uation of each asset. The valuation date or dates nay be anytine
fromthe date of commencenent of the action to the date of trial”
(enmphasi s added). Both the action for dissolution of the marriage in
2007 and this action “to obtain . . . distribution of marital property
following a foreign judgnment of divorce” are included in the statutory
section entitled “[njatrinonial actions” (8 236 [B] [2] [a]).
Nevert hel ess, we conclude that the date of commencenent of the foreign
action could not serve as the valuation date for equitable
distribution of the marital property because the foreign action for
di vorce was not “an action in which equitable distribution [was]
avai lable,” and the foreign court in this case thus |acked
jurisdiction over any of the parties’ marital assets (Anglin v Anglin,
80 Ny2d 553, 557; see Sullivan v Sullivan, 201 AD2d 417, 417; see al so
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Matter of Nicit v Nicit, 217 AD2d 1006, 1006, appeal dism ssed and |v
deni ed 86 NY2d 883, rearg denied 87 Ny2d 918, cert denied 517 US
1120). As counsel for defendant conceded at oral argunment, a new
trial on equitable distribution is required where, as here, we have
determ ned that the court used an incorrect valuation date.

Based on our resolution of the issue concerning the proper
val uation date, we do not address the parties’ remaining contentions,
i ncl udi ng defendant’s contention that the court erred in admtting, as
a business record, a sunmary benefit statenment that had no
“i ndependent business function” (R & | Elecs. v Neunan, 81 AD2d 832,
833, |v denied 54 Ny2d 605) and “was not prepared in the regular
course of business so as to qualify for adm ssion as a business
record” (National States Elec. Corp. v LFO Constr. Corp., 203 AD2d 49,
50; see Equi dyne Corp. v Vogel, 160 AD2d 389, 390; cf. Flour Cty
Architectural Metals Corp. v Gallin & Son, 127 AD2d 559, 559).

W therefore reverse the order and judgnent and remt the natter
to Suprene Court for a newtrial and determ nation on equitable
di stribution using the 2011 date as the val uation date.

Ent er ed: Novenber 18, 2016 Frances E. Caf arel
Cerk of the Court



