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NEW YORK, PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER
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COUNSEL), FOR RESPONDENT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (LAURA ETLI NGER OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Cattaraugus County
(John L. Mchalski, A J.), entered April 3, 2015 in a proceedi ng
pursuant to Mental Hygiene Law article 10. The order, inter alia,
commtted respondent to a secure treatnent facility.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent appeals from an order determ ning that he
i s a dangerous sex offender requiring confinenment pursuant to Mental
Hygi ene Law article 10. Respondent contends that the evidence is
legally insufficient to support a finding that he suffers froma
mental abnormality within the nmeaning of the statute because the
testinmony at the jury trial did not establish that he has “serious
difficulty in controlling” his sex-offending behavior (8 10.03 [i]).
Even assum ng, arguendo, that respondent preserved that contention for
our review (cf. Matter of Vega v State of New York, 140 AD3d 1608,
1609), we conclude that it is without nerit. Petitioner presented the
testimony of two psychol ogi sts who opined that respondent suffers
from anong other things, pedophilic disorder and anti soci al
personal ity disorder, and that, as a result of those nental
abnormalities, respondent has serious difficulty controlling his sex-
of fendi ng behavior. One of the psychologists testified that her
opi ni on was based upon respondent’s pattern of sexual m sconduct, his
failure to show i nprovenment in controlling his behavior after sex
of fender treatnent, and his poor prison disciplinary record, which
i ncluded nultiple instances of nmi sbehavior of a sexual nature.
View ng the evidence in the |ight nost favorable to petitioner, we
conclude that petitioner “provided ‘[a] detail ed psychol ogi ca
portrait’ of respondent that net [its] burden of denonstrating by
cl ear and convincing evidence that he had ‘serious difficulty in
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controlling his sex-offending conduct” (Matter of State of New York v
Dennis K., 27 NY3d 718, 751; see Matter of State of New York v
WIllians, 139 AD3d 1375, 1378).

We al so reject respondent’s contention that the verdict with
respect to nental abnormality is against the weight of the evidence.
Al t hough respondent’s psychol ogi st testified that respondent suffered
from posttraumati c stress disorder stemmng fromhis own sexual abuse
as a child and that his sex offenses did not support a diagnosis of
pedophilic disorder or a conclusion that he suffers froma nental
abnormality, the jury’s verdict is entitled to deference, and we
concl ude that the evidence does not “preponderate[] so greatly in
[ respondent’s] favor that the jury could not have reached its
conclusion on any fair interpretation of the evidence” (Matter of
State of New York v G erszewski, 81 AD3d 1473, 1474, |v denied 17 NY3d
702 [internal quotation marks omtted]). Contrary to respondent’s
contention, any failure by petitioner’s experts to adhere strictly to
each criterion listed in the D agnostic and Statistical Mnual of
Mental Di sorders (DSM V) does not render their diagnosis of pedophilic
di sorder agai nst the weight of the evidence. Here, petitioner’s
experts testified that the DSM V cannot be enpl oyed rigidly and
expressly provides for the use of clinical judgnent in the forensic
setting, and the experts opined that the diagnosis was appropriate
based upon their full assessnments of respondent’s pattern of behavior
(see Matter of State of New York v Pierce, 79 AD3d 1779, 1779-1780, lv
denied 16 NY3d 712; Matter of State of New York v Shawn X., 69 AD3d
165, 169-171, |v denied 14 NY3d 702; see generally Matter of State of
New York v Shannon S., 20 Ny3d 99, 106, cert denied = US |, 130 S
Ct 1500).

We reject respondent’s further contention that the evidence
presented at the dispositional hearing is not legally sufficient to
establish that he requires confinenent. Petitioner established by the
requi site clear and convincing evidence that respondent “suffer[s]
froma nmental abnormality involving such a strong predisposition to
commt sex offenses, and such an inability to control behavior, that
[he] is likely to be a danger to others and to commt sex offenses if
not confined to a secure treatnment facility” (Mental Hygi ene Law
8 10.03 [e]; see Matter of Billinger v State of New York, 137 AD3d
1757, 1758, |v denied 27 NY3d 911). Contrary to respondent’s
contention, Supreme Court’s determ nation that he required confinenent
is not against the weight of the evidence. The court “was in the best
position to evaluate the weight and credibility of the conflicting
[expert] testinony presented . . . , and we see no reason to disturb
the court’s decision to credit the testinony of petitioner’s experts”
(Matter of State of New York v Parrott, 125 AD3d 1438, 1439, |v denied
25 NY3d 911 [internal quotation marks omtted]).
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